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INTRODUCTION

The Coastal <Zone Management Act Amendments of 1976 call for studies of public
access to the shorefront to be an integral part of coastal planning efforts.,
Concurrently, public access to coastal waters has been set forth as an objective
of New Hampshire‘s Coastal Resources program.

Public access 1is an ongoing concern of Rye, New Hampshire. Rye’s coastline
accounts for eight miles of New Hampshire's eighteen mile coastline. At numerous
locations along Rye’s shorefront, legal access to the sea is disputed.

For example. 1in at least two instances, a "public" right-of-way in Rve has been
posted with "No Trespassing" signs by the abutting private parties. Were this
designation to go unchallenged, these public wéys could well become "private."
One beachfront property owner claims part of the beach in addition to land under
the ocean all the way out to the Isles of Shoals, and even has a deed to ‘prove”
it.

The following material provides a review of past and present efforts addressing
access conflicts, and suppiements this information with current data and recom-~
mendations directed at resclving the disputes. Specifically, the following
involves a generic analysis of statutes and case law relating to public rights-
of-way and coastal access, extensive research into existing coastal reportsl,
town records, deeds, historic maps, and interviews with longtime residents;
a detajled analysis of the more troublesome sites; and a 1ist of alternative
actions available to Rve Selectmen and the Planning Board. Most importantly,

the report provides direction for local officials in assessing the options at
their disposal.

1Source material includes, "A Public Shorefront Access Planning Process for the
State of New Hampshire," (1978), "Open Space Standards and Criteria," (1969),
and. "Areas of Particular Concern," (18977), published by the Strafford Rockingham
Regional Council and the New Hampshire Office of State Planning.
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SITE SELECTION

The first phase of this project entailed the listing of sites where access was
thought to be problematic or contested. Locations were solicited in the autumn
of 1983 from the Planning Board. Selectmen, Conservation Commission, present
and former Building Inspectors, and interested local citizens. The following

1ist was compiled:

1) Alphabet Streets at Jenness Beach.

2) Cable Road Extension.

3) Off 01d Beach Road (Tax Map 18, Parcels 213 and 214).

4) Off 01d Beach Road (Tax Map 15, next to Parcel 202).

5) A possible riaht of way approximately 10 buildings south of Pirate’s
Cove. ' ‘

6) Wallis Sands across from Harbor Master.

7) Little Harbor at Wentworth Road by golf course.

On  January 20, 1984, the Rye Selectmen prioritized this 1ist as follows: (Note

Selectmen’s letter in Attachment 1).

a} A possible riaght of way approximately 10 buildings south of Pirate’s
Cove.

b} Alphabet Streets at Jenness Beach.

c) Little Harbor at Wentworth Road by golf course.

d) Off 01d Beach Road (Tax Map 18, Parcels 213 and 214).

e) Off 01d Beach Road (Tax Map 15, next to Parcel 202).

Sites"A" through"D* were subsequently investigated (see Plan 1 on following
page). Upon discovery that Site "E" ds currentiy being litigated by the Jenness
Beach Precinct, we decided that further investigation on our part would be redun-

dant and probably extraneous.
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OVERVIEW OF NEW HAMPSHIRE LAW RELATIVE TO TOWN ROADS AND PUBLIC WAYS

Prior to discussing the methodology used to prepare this report, a quick overview
of New Hampshire law relative to streets and highways would be helpful. Note
text of selected laws in Attachment 2.

Highways are defined and classified by New Hampshire Statute as follows:

General Definition RSA 229:1:
"Highways are only such as are:

(1) 1aid out 1n the mode prescribed therefor by statute, or

(2) roads which have been constructed for public travel over land which
has been conveyed to a city or town or to the state by deed of a fee
or easement interest, or

(3) roads which have been dedicated to the public use and accepted by
the city or tomn in which such roads are located, or

(4) roads which have been wused for public travel, other than travel to
and from a toll bridge or ferry, for 20 years prior to January 1,
1968, and shall include the bridges thereon."

Classification: RSA 229:5

Class I, II and III are state highways.
Class IV, V and IV are town (or city) roads.
Class IV: Roads in built-up sections of municipalities over 7,500.
Class V: All other public roads which the town has a duty to maintain.
Class VI: A1l other existing public ways including highways:
1) discontinued as open highways and made subject to gates
and bars;
2) all those not maintained for 5 years or more.

The town retains a public right-of-way on these Class VI roads,



Highway Maintenance: RSA 231:57 - 110

Municipalities have responsibility for maintenance of Class IV and V roads.

Class

roads, by definition, are not maintained and the town is not liable

for maintenance or accidents thereon.

Establishment of Town Roads:

There are three ways to establish town roads:

1)

2}

By Layout: RSA 231:1 - 33

Class IV, V and VI highways may be laid out by Selectmen. Following
a citizen petition to Selectmen, a Public Hearing is held (minimum
14 day .notice) and damages are assessed. Note examples of this proce-

dure in Attachments 41 throuagh 44.

Many of Rye's roads were Tdaid out in this manner during the 19th

century. RSA 231:6 specifically authorizes Selectmen to layout Class
V highways to “Public MWhaters." Layout may be appealed as per RSA
231:34-39.

Dedication by property owner: RSA 231:51

The Town assumes fespons1bi1ity for maintenance when a street is
accepted by Town Meeting Vote. Proposed streets should first be
approved by the Planning Board and built to Town standards. If a
platted street is not built or used for public travel within 20 vears,
RSA 231:51 requires that it be "released and discharged from all public
servitude" in a manner prescribed by RSA 231:52.

In VYoung vs. Prendiville, 112 NH 190 (1972), the New Hampshire Supreme
Court found that, despite C Street’s implied dedication, “public use

was indefinite and at the most suggested an occasional use," and was
therefore 1insufficient to show public acceptance of this street in

Rve.



3 Prescription.

Under the legal doctrine of prescription, the public may acquire
transit rights over private property by repeated passage over that
property over a period of vears. Class V roads can no longer be esta-
blished by prescription. Only roads used by the public for 20 years
prior to January 1. 1968. can be established as Class V highwavs by
prescription. Public use must be open. continucus. and without the
permission of the Jandowner. that is. it must be ‘"adverse and
hostile"2. Private and even public easements may stil]l be established
by prescription. as the Januarv 1. 1968 requirement pertains only
to Class V highwavs.

In Young v. Prendivilie, the Superior Court ruled that plaintiffs

did not prove adversity and hostility over a 20-vear span. thereby
rejecting their claims of a prescriptive easement.

The New Hampshire Supreme Court ruled in 1977 that use by the public
of a road "lJooking for a place to swim" though "intermittent and of
a slight wvolume," is sufficient to sustain a finding of establishment
by prescription.3 -

Discontinuing Highways: RSA 231:43

Class IV, V, and VI highwavys mavy be discontinued only by vote of the town.4
Discontinuance occurs - when an open highway is eliminated outright, or becomes
subiect to gates and bars, thus creating a Class VI road. In the latter

instances. the right of way would continue as a public way.5

Appeal from discontinuance is to Superior Court (RSA 231:48) within 6 months.

In those instances where a highwav was established by prescription. discontinu-

ance requires consent of the Superior Court.6

2See Jean v. Arsenault, 85 NH 72 (1931): Williams v. Babcock. 116 NH 819 (1976):
and Leo Foundation v. State of New Hampshire, 117 NH 209 (1977)

3See Leo Foundation v. State of New Hampshire, 117 NH 209
4See Marone vs. Hampton 123 NH 729 (1883)

5See Bancroft v. Canterbury, 118 NH 453 (1978)

6See Currier v. Davis. 68 NH 596 (1896)




Once a highway 13 estabiished, 1t 13 presumed to exist until discontinued.

Non-use or abandonment by the public for 20 years does not constitute disconti-
nuance.’

One cannot acquire a private 1interest in a highway by adverse possession, as

this doctrine may enhance public rights but may never be used against public
ways.B

7See Davenhall v. Cameron, 116 NH 695 (1976)
BIbid.




METHODOLOGY

A four-step methodology was selected to analyze beach access -- a review of
town records to determine the existence of explicit rights-of-way, a review
of past 1itigation on the matter, interviews with local residents, and a ltisting

of alternative approaches the Town can take to improve beach access.

As has been noted, existing public rights of way have come about by one or more
of the following: '

1) By expressed grant
2) By reason of layout or dedication on a plan or map
3) By prescriptive use of the general public.

Additionally, private parties such as residents of a particular neighborhood

may have acquired rights of passage through adverse use.

To date, litigation involving beach access in Rye has not produced any conclusive
evidence  relative to expressed arants simply because no comprehensive survey
of public records had been undertaken since 1901.9 The first task was to conduct

such a survey.

In order to determine conclusively the existence of (or the lack of) grants,
layouts, dedications, discontinuances, and easements, the Town Clerk’'s and Select-
men’'s records were searched back to the 19th century as were the Planning Board
records, Board of Adjustment records, Historical Society archives, tax records,
and historical maps dated 1805, 1842, 1851, 1857, 1892, 1800, 1918 and 1938.
The titles of the subject properties were also traced at the Rockingham County
Registry of Deeds, noting any mention of public or private easements, while
ignoring attachments, liens, or technical title defects. An 1invaluable
by-product of this research was the compilation of a comprehensive listing
{(indexed and cross-referenced) of dedications and discontinuances townwide (see
Attachments 9, 10, 11 and 12).

5_. B. Parson. Historv of Rve, Concord: Rumford Printing Co., 1905

7



As mentioned above, other means by which access rights are acquired include
prescriptive use by the generail publiic and/or adverse use by certain private
parties. Prescriptive easements may be established by documented public use
for a period of 20 years or longer prior to January 1, 1968, to establish high-
ways, no deadline for lesser easements. In 1971-72 litigation involving access
at the alphabet streets (Younqg v. Prendiville, 112 NH 190), the courts found
the 1level of documentation of prescriptive and adverse use to be insufficient.
With that 1in mind, a wide ranging series of interviews were conducted with
present and former resjdents of the areas in question, documenting names, dates,
and patterns of land use.

Finally, various alternatives available to the Town which may potentiaily enhance
public access at the selected sites are described. A1l of the above was then

reviewed by legal counsel.



Plan 2

SITE A

Wallis Sands, 1256-1262 Ocean Boulevard
(12 buildings south of Pirate’s Cove)
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History: The telephone pole in the photograph above marks the approximate
northern boundary of a large tract of land conveyed in 1881 from Trueman Odiorne
to Sylvester Odiorne {(Volume 486, page 40). The deed mentions "Marsh" and "sand
hills"” but makes no reference to buildings or rights-of-way. Wallis Sands had
not vet been developed. nor was there apparently any access by road. This
stretch of Ocean Boulevard was constructed in 1902.
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In 1909, Sylvester Odiorne platted 16 lots between the boulevard and the beach,
each lot being 50 feet wide on the beach side (see Plan 3 below, and Attachment
13). Three years Jlater, Odiorne sold lots #1 and #2, the northerly two lots,
to Frank Beebe (Vol. 667, page 222). The deed makes no mention of any easements.

In 1919, Beebe so0ld Lots #1 and #2 to Frances Stone (Vol. 734, page 56). Frances
Stone s0ld the northerly of the two parcels, Lot #1, to Gertrude and Vivia Stone
in 1923 (vol. 780, page 15). The Stones conveyed Lot #1 to Hazel Johnson in
1939 (Vol. 961, page 360), who in turn willed it to the present owners, Harlow
and Rita Cole (see Attachment 14). None of these transactions made mention
of any easements or passageways. Lot #1 is designated on the Rye Tax Map as
Parcel #181 on Sheet #9.

Plan 3
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Tax Map Parcels #180-1 and #180-2 originate with the Jonathan Everett Odiorne

of 1901 (see Plan 4 below, and Attachment 15).
passes the present passageway.
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Lot #4 corresponds with the present Tax Map Parcel #180-1,

while Lot #8

indicates

a

16

corresponds with Tax Map Parcel #180-2.

Note that Odiorne‘s plan

foot wide north/south "passwav." and another running east/west

whose width varies between 22 feet, 23 feet. and 37 feet.
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Thaver, who held hath  lats  4n common Ownersnhip (deed copv Attachment 16 and
see Plan 5 beiow, Parceis #180-1 and 180-2). This deed also conveved "the right
to use the common passways designated on said (J.E. Ordiorne) plan." Addition-
ally, "“said grantees are given the right of way over said grantors’ land from
the highway to the Ocean. said right of way to be twelve feet wide and adjoining

land of Sylvester Ordiorne."

The properties eventually passed to Thaver‘s daughter, Margaret Sulloway, and
to Kimball’s daugher-in-law, Maude B. Kimball. 1In 1926, they sold the property,
along with the above mentioned rights to the passways and right of way to Arthur
Dedes (Vol. 831, page 162. Note copy in Attachment 17).
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Helen Mic

haud was the sole heir of Arthur Dedes. In 1950, she conveyed Lot

#4 (1258 Ocean Boulevard) to the present owners, Paul & Gladys Little (Vol. 1162,

page 25).

Twenty years later. she conveyed Lot #B8 (1266 Ocean Boulevard) to

its present owner, Norman Michaud, Both deeds aiso convey all rights of passage

set forth

in the Sulloway to Dedes deed.
Interviews

{Conducted by Max Friedman, July 1984)

USE OF

NAME ADDRESS YEARS IN HOME RIGHTS OF WAY
Allan Parrish Concord Point No Answer
Jacob Abbott Concord Point No Answer
S. A. Drinkwater Concord Point 37 Yes

Henry McFarland Concord Point 28 Yes

John Morton Concord Point No Answer
Sarah Morton Concord Point : No Answer
Norman Michaud 1256 Ocean Blvd. No Answer
Gladys Little 1258 Ocean Blvd. No Answer
0. Shuatte 1260 Ocean Blvd. No Answer

Findings:
1)

2)

3)

Research has unearthed no expressed grant of public rights of passage.

The 1901 J. E. Odiorne plan appears to indicate an implied easement
by reasons of the platted passageway running 267 feet between Ocean
Boulevard and the public beach.

Interviews with area residents suggest that a case may be made for

public easement by prescription; however, the documentation to date

is not overwhelming.

14



SITE B
Alphabet Streets at Jenness Beach
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E Street

F Street
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History: As recently as World War I, the Jenness Beach area was little more
than a cow pasture, In 1518, Mathilda Kirkegaard of Bedford, Mass., acquired
72 acres of pasture land from James Perkins and John Brown (Vol. 739, Page 113,
Attachment 20). This tract extended from Perkins Road north to approximately
the present site of Philbrick’s store, and was bounded on the east by the beach
and on the west by Central Road. The ambitious development proposed for this
tract was dubbed "Myrica-by-the-Sea."

Mathilda Kirkegaard was related to the Brown family of Bedford, Mass. Although
taking different corporate names from time to time, this family oversaw the
development of this 355-1ot development throughout its history. Kirkegaard
conveyed the premises in 1920 to the Rye Beach Realty Co., a family corporation
(Vol. 739, Page 114, Attachment 21). A plan was drawn by John Durgin indicating
51 1lots west of Ocean Boulevard, but nothing éast of the Boulevard other than
"High Beach Land." (See Plan 6B below and Attachment 22).

Plan 6B
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In July 1921, Rye Beach Realty Co. conveved the property to another family corpo-
ration, the Brown Real Estate and Timber Company (Vol. 757, Page 20). Over
the course of the next six yearé, Brown Real Estate and Timber Company sold
twenty lots, most of which were in fairly close proximity to the beach.

The next plan to be recorded at the Registry is entitled, "Beach Land of Brown
Real Estate and Timber Company." (See Plan 7 and Attachment 23.) The plan
clearly shows A Street through £ Street. Although undated, comparing land sales
with owners jndicated on the plan dates this plan to the autumn of 1921.
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A "Plan of Philbrick Land...Developed by L.C.K. and T.M.M. Kirkegaard”" was drawn

in August of 1922 (see #Plan 8 and Attachment 24). This plan indicates the E

Street and F Street area close to its present configuration.

Plan 8
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The Philbrick plan was soon followed bv an undated. “Fian of Mvrica-By-The-Sea.,"
for the Brown

Attachment 25.)

A comparison of

Real Estate and Timoer Company of bedrtord, Mass. (5See Plan 9 and
earliest.

Deed references to this plan appear as early 23 August 1924.
lot sales

to the plan dates the plan to January 1923 at the
Note the proposed landscaped hotel where the vellom stucco apartment
building now stands.

ation of Baker Avenue,

Also note that "A" Street is clearly intended as a continu-

Baker Avenue
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Sometime between 1924 and 1927. the developers began refering to themselves
as "Kirkegaard Real Estate Development." The 355-1ot Myrica-By-The-Sea plan-
drawn by Higgin & Collins (portion shown below) was recorded at the Registry
in 1926 (see Plan 10 and Attachment 26). For the properties west of Ocean Boule-
vard, this plan is the basis for nearly all the subsequent deeds as well as
the present street configuration. Note that land east of the Boulevard is indi-
cated only as "One Mile of Sandy Bathing Beach."

Plan 10
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The only remaining pian of the Alphabet Streets that was recorded at the Registry

b

- 41\
ran 1kj).

is entitled, "Beach Front Lots,"” by John W. Durgin (see P
indicates that 1t was "Reduced Jan. 22, 1935," but does not reveal the date
of 1its drawing. Though not labelled as such, A through E Streets are clearly

indicated. The lot owners correspond with those of the mid-1920's.

T .
1

- -
ne plan

Plan 11

L ‘ . X , |

P

',: e - 1
S |

A : |

=1 € —— . :

: — r

1 emru Sy S :

. o !

s T N .o s i

. || R 1 .o T e i

: ] SRR A Y A = |
g | ‘ N i ¢ . »

R I | R P BRSNS R SR A R0 AR
B I N S B B e R R R I R R Y

L | b1 3 [ 5 s ?‘___4#_,_;4,_L_;;:J LA

3 i k‘#_ij__________LbL__,i.__ﬁ&a : — .

.": ! ‘- ‘_:-: et .

C .., . .
o : i
% ..

w AR 1Y ’ ‘. )

AR ,

e, o

V ReoucTion oF BLUEPRINT

B i srioving "BEAcH FronT LoTS' i

i « At dJenness Bracrw Rye 14 H !

t4 i NOo SEaALE Swowre

". . REDUCED Jan. ZZ 1938 3
. c .) - ‘/)

- : e p Y. wf

= n ¥ ){r bydsd Ll\],, Y AR A e ries W Cuean

‘A ' . : Crvin Tua ~ere

3 L _ —_ »
4 .- NeiTs"™ B e Rl
R A Ty T R TN S TR T ST T SN R g Y g T TR T

¥
£



Two additional streets to the beach, "G Street" and "H Street,” were reportedly
platted between F Street and Cable Road; however, these alleged streets were
not Jocated on any plans at the Registry or Town Hall.

Access 10 the beach via the alphabet streets have long been a bone of contention

among area residents, particularly during the last two decades. As shown on

the accompanying . photographs, abutting property owners have converted much of

A, B, C, and D Streets into lawns. Privately cohstructed seawalls have effective-
Ty blocked public access to the beach. In 1964, A Street abutters went so far

as to hire an off-duty policeman to prohibit beachgoers from using the street.

Angry confrontations ensued.

In 1969, Kirkegaard’'s heir, Louise K. Brown, offered to deed the alphabet streets

to the Town in order to insure public access. Her written offer read as follows:

May 24, 1969
Dear Mrs. Valkmann,

There are, indeed, rights of way to the beach. They appear on the recorded
plan of Rye Beach. As you perhaps know, my mother and father, Mr. & Mrs.
John Kirkegaard, and my husband, John F. Brown, owned all the Jland on both
sides of the Boulevard, from Cabie Road to Perkins Road, running north
to "the sheep pasture” beyond Great Rock Road. Also, from a point opposite
entrance to Perkins Road. The first property sold was on the Beach, there-
fore they reserved access roads to the Beach for the use of those who would
have cottages on the north side of the Boulevard.

I will be glad to help you in any way I can. If the Town of Rye will make
up deeds of these roads from me to the Town, I will be delighted to give
the Jand to them. It will be pleasant to have the matter settled once
and for all. The Town’s counsel can find the roads on the map they have
on file. '

Yours very truly,

Louise K. Brown

In response to Mrs, Brown’s offer, a Warrant Article was presented to the 1970
Town Meeting accepting Brown’s dedication and appropriating $200 to prepare
the deeds. The article was tabled 134-113 on motion of Attorney Douglas Gray.
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Alphabet Streets from Beach

Early 1in 1971, thirty-one residents of Myrica-by-the-Sea west of the Boulevard
brought suit against John Prendiville, a C Street abutter, for blocking public
access, The Superior Court ruied 1in favor of Prendiville. The court found
no evidence of an expressed grant or implied easements.. Inexplicably, the Master
ruled the 1926 "One Mile of Sandy Bathing Beach” as the only relevant plan by
reason of 1{ts basis for deed references. He also ruled that plaintiffs did
not. produce sufficient evidence to demonstrate prescriptive easements by the
public, or adverse possession by neighbors. The decision was upheld the follow-
ing year by the New Hampshire Supreme Court. (See Attachments 27 and 28.)

Extensive research by the plaintiffs’ attorney in the Young/Prendiville case
revealed only one lot on the westerly side of the Boulevard whose deed grants

the owner a right of way on the easterly side.1l0

In the wake of the adverse ruling by Superior Court. an article was presented
at the 1971 Town Meeting instructing the Selectmen “to proceed by eminent domain
to acquire title to A, B, C, D, E, and F Streets.” The article was laid to
rest without a wvote when Acting Town Counsel Lindsey Brigham ruled that "the
taw laid out the proper procedures (for eminent domain} and that this was not
it."11

10Lot #119 on the 1926 plan; FParcel 47, Sheet 18 on the Tax Map.
11Town Cierk’s records of the 1971 Town Meeting.
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Maynard Young, each one proposing the acquisition of an individual

This action eventually resulted in the

of one of the alphabet streets, E Street, in the summer of

ng

twenty-eight residents

petitioned the Selectmen to lay out a 20-foot

Follow-

in August of that year, the petitioners were denied by

to 1 vote for the following stated reasons:

no occasion for the layout of a highway in accordance

ue

consideration of the public exigency and

of the affected owners and the necessary expense

the Selectmen find that any public good which might
layout of the highway would be limited to a small area of
convenience to the entire town would be minimal at

"The Selectmen find

with the petition. After d
convenience, the rights

to the entire town,

arise from the

town and the general

best.

be
the petition,

There has not

NAME

Peter Dahien
Randall Crapo
Leon Valley
Gary Nelson

John Squires

Norman Currier

Rev. George Kilcoyne
R. McNamara

Ear1 Amazeen

Mark Buckley
Richard Healey
Fugene Dineen
Robert Poulin
Geo. Davis

incurred by reason of the

It further appears that the cost to the town as a whole which would
layout of a highway in the area stated in

would far outweight any benefit which may accrue to the town
as a Whole should the highway be iaid out.

been

demonstrated
a highway as petitioned."

a

genuine overall public need for such

Interviens
{Conducted by Max Friendman, July 1984)

ADDRESS

6 Big Rock Road
8 Big Rock Road

11
16

31
35
45
55
63

63

Big
Big

Big
Big
Big
Big
Big

Big

Rock
Rock

Rock
Rock
Rock
Rock
Rock

Rock

Road
Road

Road
Road
Road
Road
Roaa

Road

2135 Ocean Bilvd.
2136 Ocean Bilvd.
2165 Ocean Blvd.
2161 Ocean Bivd.
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YEARS IN HOME

USE OF
RIGHTS OF WAY

24

Yes
Not at home
Not at home
No Answer

Yes
No Answer
Deceased
No Answer
No Answer

No Answer
Yes
No Answer
Yes
No Answer



(Interviews continued)

NAME ADDRESS YEARS IN HOME HTS OF WAy
Richard Gray 2170 Ocean Bivd. No Answer
Francis Larkin 2170 Ocean Blvd. No Answer
Malcolm McGregor 2170 Ocean Blvd. No Answer
George Ryan 2170 Ocean Blvd. No Answer
Howard Wiley 2170 Ocean Blvd. No Answer
G. L. Costello 2229 Ocean Blvd. No Answer
Christos Papoutsy 2234 Qcean Blvd. No Answer
Richard McInnis 2227 Ocean Blvd. 4 Yes
Tim Terragni 2227 Ocean Blvd. No Answer
H. D. Kenny 2225 Ocean Bivd. No Answer
Dan Sullivan 2220 Ocean Blvd. 40 Yes
Ronald Chouinard 4 Gray Court Deceased
John Randall 4 Gray Court No Answer
Small World Gift 4 Gray Court No Answer
Roland Berthel 5 Gray Court .13 Yes

M. Powers 9 Gray Court 60 Yes
Eric Johnson 17 Gray Court 42 Unable to get out
Joseph Kennedy 21 Gray Court 10 Yes
Peter McCue 22 Gray Court No Answer
Malcolm Flanders 25 Gray Court 2 Yes

D. J. Sullivan 32 Gray Court No Answer
George Pearson 36 Gray Court No Answer
John Develange 37 Gray Court 19 Yes
Martin MclLaughlin 38 Gray Court No Answer
David Poliks 39 Gray Court No Answer
Edward Hogg 40 Gray Court No Answer
John Lenis, Jdr. 44 Gray Court No Answer
Bernard Niedziela 6 Adler 5 Yes
Peter Carey 8 Adler Not at home
Robert 0'Malley 11 Adler Phone disconnected
Thomas Thornton 12 Baker Ave. Not at home
Robert Mara 14 Baker Ave. Not at home
William Ryan 14 Baker Ave. Not at home
M. J. Trant 18 Baker Ave. Not at home
Kar1l Kristenson 23 Baker Ave. 10 Yes
Robert Wason 29 Baker Ave. Not at home
Warren Dearden 32 Baker Ave. 19 Yes
Caivin Metcalf 35 Baker Ave. Not at home
Ric Demarais 41 Baker Ave. Not at home
S. Thomas 54 Baker Ave.’ Not at home
Joseph King 55 Baker Ave. Not at home
Tom Waechter &2 Baker Ave. Not at home
V. A. Morrill 80 Baker Ave. Not at home
Robert Dudley 80 Baker Ave. Not at home
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Present Status: E Street was deeded to the Town in 1973. The fate of F Street

-~ A
has not been determ

T T
L

ied, but pubiic access does not appear restricted as
evidenced by photoaraphs and interviews with area residents. There is no trace
of G or H Streets. An underaround fuel tank reportedly lies beneath D Street.
As mentioned above, access along A, B, C, and D Streets remains blocked, though

no taxes have been assessed on these 30' wide lawns.
Findings:
1) No expressed grants relative toc the alphabet streets have been located.

2) Regarding dedications of 1land for streets, the court’s exclusion of
plans other than the 1926 plan is questioned. A careful reading of
RSA 231:51 (dedications) certainly 5ugge5ts that some of the beach
front plans cited above have more bearing on the matter than the court

acknowledged. Perhaps the court was not appraised of the development’s
full history. '

3) Based on court records and our extensive interviews with area resi-
dents, we believe a good case could be made on A, B, & D Streets for
prescriptive public easements and adverse possession by area resi-
dents. In that C Street has already been litigated, it appears unlike-
1y that the court would hear a similar case absent dramatic new
evidence,
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SITE C
Little Harbor by Wentworth Road and Golf Course
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Looking southeasterly from Wentworth Road across disputed access site.

31



»

w

Looking southeasterly across disputed access site.

History: The access site 1in qguestion 1ies at the junction of the Wentworth
Golf Course and Waldron’s Tot., which is designated as Parcel #8 on Tax Sheet
#1. The site’s Tlack of vegetative cover sets it clearly apart from the golf

course (note photo above).

The present Wentworth Road. alona with a bridge to New Castle, was built in
1874. Prior to that time. travelers to New Castie followed the ancient ferry
Road which traversed the present-dav golf course. originating at Pioneer Road,
and leading to a ferry landina near the present bridae,

The land in gquestion was conveved in October 1873 from Jedediah Rand to Charles
Odiorne (Vol. 442, Page 404). This 4 1/2 acre tract was bounded on the north
by the "New Castle Bridge Companv" (lWentworth Road). on the east by Little
Harbor, and on the west by the old Ferry Road (see Attachment 29), The deed

made no mention of easements or other rights.
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Seven years later, Charles Odiorne conveyed this tract (now referred to as 5 1/2
acres) to Samuel QOdiorne, "together with the beach and water privileges thereunto
belonging.” (Vol. 476, Page 412. See Attachment 30). ke can only speculate
as to where these “privileges" originated.

In 1889, Samuel Odiorne subdivided this tract, and conveyed the present Waldron
and Smith Tlots (Parcels #8 and #7 on Tax Sheet #1) to Lucy Richardson of Boston
(Vol. 517, Page 275. See Attachment 31). After describing the perimeter of
the conveyed parcel, the deed reads as follows:

“...intending to convey all the land and water rights and privileges not
belonging to the public which lies on the southerly side of the following
described 1ine, to wit: Beginning at the southerly sideline of said (Went-
worth) road at Little Harbor River where it runs under said bridge and
following said southerly sideline of said road westerly to the stone steps
opposite (across the road from) land of Charies B. Odiorne, which lead
from said road down over the bank towards the beach, the distance measuring
from the westerly end of said bridge to said steps being about 500’..."

The stone steps are 1long gone, but they would mark the boundary between the
Waldron 1lot (Parcel #8) and the golf course. Who built the stone steps and
for whom they were intended remains unknown. As to the referenced "water rights
and privileges,” again we can only speculate.

Samuel OQdiorne deeded the remainder of this parcel (presently the northeast
corner of the golif course) to the Wentworth Hotel Company in 1921. (Vol. 743,
Page 390). Though unmistakably the land in question, the golf course segment
had now grown to 7 1/2 acres. The 7 1/2 acres probably resulted from a consoli-
dation with other Qdiorne land. Four vears later, Richardson conveyed her parcel
also (the easterly portion of Odiorne’s original tract) to the Wentworth Hotel
Company (Vol. 795, Page 415. Attachment 32). This deed references the same
stone steps and public rights mentioned in her 1889 deed cited above.
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The hotel went bankrupt 1in 1932. The premises were then acquired by Harrv
Beckwith of Brookline, Mass., (Vol. B86, Page 411) together

"with the benefit of all extsting rights, easements, and restrictions

reserved in or 1imposed by any deed of record, whether the same be
specifically referred to in this deed or not.*

Six years later, Beckwith conveyed the property to'hbntworth Hotel, Inc.
(Vol. 1042, Page 397).

Plan 12

. llTraCt
Dll

17T T =

Wentworth Hotel Inc. subdivided off the present Waldron lot (see Plan 12 above,

Parcel #8, Tax Sheet #1) and sold it to Helen Waldron in 1946 (Vol. 1058, Page

458). The old 7 1/2 acre Odiorne parcel which comprises the northnest corner

of the golf course and abuts Waldron, re-emerged in 1964 as "Tract D" in a convey-
ance from MWentworth Hotel, Inc., to Wentworth Fairways Golf, Inc. (Vol. 1745,

Page 419). This deed continued to reference the old steps to the beach (the

access study site) as well as the old Ferry Road. Likewise, the same description

of Tract D was used when the property was conveyed to Wentworth by-the-Sea Corpor-
ation 1in 1983 (vol. 2451, Page 1727, Attachment 33). A “No Tresspassing" sign

was erected at this site in 1983.
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Intervienws

{Conducted by Max Friedman. July 1584)

USE OF
NAME ADDRESS YEARS IN HOME RIGHTS OF WAY
Frank Walther 3 Wentworth Rd. No Answer
G. D. Jennings 5 Wentworth Rd. 30 Yes, for worms
Helen Waldron 16 Wentworth Rd. No Answer
Arthus Schlieper 21 Wentworth Rd, 39 Yes, for worms
Gerald Terpstra 23 Wentworth Rd. 28 Yes, for worms
Edward Clancy 27 Wentworth Rd. No Answer

Findings:
1) Research has uncovered no express grant of public rights of passage;
however, someone’s "land and water rights and privileges" are clearly
referenced in early deeds.

2) No plan or map to indicate any implied easements or other public rights
was located.

3) Interviews suggest that +the public has acquired a prescriptive use
at this site by wvirtue of uninterrupted use for hundreds of vears,
primarily 1in search of shellfish and worms along the sides of Little

Harbor.
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Plan 13
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Looking east from Old Beach Road

History: In 1901, A. E. Turner of Boston conveved an uninhabited 27 acres of
“woodland and pasture" to Fred Towle, Harry Yeaton and Charles Trafton. all
of Portsmouth (Vol. 584, Page 126). This .tract was bounded on the south by
Cable Road, on the east by Jenness Beach, and extended as.far north as the old
Life Saving Station (56 01d Beach Road; Parcel 218 on Tax Sheet 18); and westerly
to the terminus of Jenness Avenue. Four months later, Arthur Heffenger of Ports-
mouth acquired a one-fourth share in the property (Vol. 584, Page 406). These
four individuals subsequently subdivided the tract into 171 iots and platted
Atlantic Avenue, Jenness Avenue and Ocean Avenue (Breakers Road) among others,
in a 1903 plan entitled, "Property of NH Beach Improvement Company." (See Plan
14 and Attachment 35.)

TR “oF T

o .1Z§if
NEW PAMPSH!RE o~
ACH IMPROVEMENT CO
(OF PORTSMOUTH, N H)

-RYE N H

1803

; scA]_zm 401 FEET LE.SIAUTON CE.
'?_ AEEA 27 ACRES.
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Plan 14

1903 Plan of NH Beach
Improvement Company Land

Plan 14 : }

Note that the segment of "Cab
Road"indicated on the 1903 pl
was subsequently re-named "01

Beach Road".



The access site in question 1s indicated on this plan as a "Right of Way" at
the foot of the present Jenness Avenue (see Plan 14). The plan‘s lot numbers
6, 7, 24, and 25 correspond with the Tax Map’'s Parcel #214, while the plan’s
lot numbers 8 and 23, and a portion of numbers 9 and 22 correspond with Tax
Parcel #213 (see Plan 13). Note the other north/south Right-of-Way indicated
on the 1903 plan.

Portion of Plan 14 Portion of Plan 13

e/ S A e

The New Hampshire Beach Improvement Company does not appear as a grantor in
any recorded deeds, rather the lots were sold under the auspices of the North
Shore Realty Company (Arthur Heffenger, President) or under the names of the

four above-named proprietors.

In 1906, Lots 6, 7, 24 and 25 were sold as a single tract, along with the
north/south right-of-way ("now discontinued") to Elizabeth Daland of Salem,
Mass. (Vol. 616, Page 229: and Vol. 618, Page 426). These deeds twice refer

to the east/mwest right-of-way as "Jenness Avenue."

Daland conveyed these premises to Ernest Griffin in 1919 (Vol. 735, Page 60).
Griffin‘s heir, Ellen Griffin Root. conveyed the same to Norman Anderson in
1944 (Vol. 1016, Page 378) who in turn sold it to William Holihan in 1947 (Vol.
1081, Page 90). Note a 1964 Holihan deed in Attachment 36. Holihan’'s wife
Ruth is the present owner.
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The history of the Jland on the southerly side of the access site (Tax Parcel
#213: Lots #B and 23, and portions of #9 and 22 on Plan 14 below) is a bit more

complicated.
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Helen Trafton acquired this property from North Shore Realty Co., in 1912 (Vol.
667, Pagge 57), along with the north/south right-of-way which bisected it on
the 1903 plan. Trafton, 1in turn, conveyed the same to Mary Jordan six years
later (Vol. 726, Page 146, Attachment 37). In 1923, exactly 20 years after
this "Jenness Avenue Extension" was platted, both abutters apparently made claims
to the right-of-way. Jordan apparently claimed title to the half of the
right-of-way which abutted her house lot, while announcing acquisition of rights
to the other haif by Quitclaim Deed from the northerly abutter, Ellen Griffin

(Vol. 748, Page 313).
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In 1938, Jordan conveyed the house lot and her supposed title to the east/west
right-of-way 1in separate deeds to Marjorie Stannard (Vol. 937, Page 356 and

Vol. 945, Page 224). Stannard conveyed both in the same deed in 1952 to James

and Geraldine Holihan

owner, Geraldine
Attachment 39).

(Vol. 1258, Page 107.
acquired the same

Intervienws

See Attachment 38.)
in 1977

(Conducted by Max Friedman, July 1984)

USE OF
NAME ADDRESS YEARS IN HOME RIGHTS OF WAY
Walter McGrail 9 Jenness Ave. 25 Yes
Betty Ardini 20 Jenness Ave. No Answer
Laurence Tierney 20 Jenness Ave. No Answer
Charles Parlatore 22 Jenness Ave. No Answer
S. G. Marino 32 Jenness Ave. No Answer
John Duffy 40 Jenness Ave. No Answer
Jane Hobson 69 Jenness Ave. 20 Yes
Edward McCormack 1 Atlantic Ave. Not at home
Warren Young 10 Atlantic -Ave. 31 Yes .
Angus Kennedy 18 Atlantic Ave. 27 Yes
Lois Bryant 21 Atlantic Ave. Not at home
Charles Riley 22 Atlantic Ave. Not at home
M. H. Donovan 58 Atlantic Ave. Not at home
Judith Fudge 59 Atiantic Ave. Not at home
Jeffrey Geraghty 59 Atlantic Ave. Not at home
Peter Agrafioto 60 Atlantic Ave. 30 Yes
William Smith 72 Atlantic Ave. Not at home
John Schermerhorn 72 Atlantic Ave. Not at home
Woody Foss Foss Circle No Answer
Frances Gormley Foss Circie No Answer
Wallace Smith Foss Circle Phone discon-

nected
Plato Cronin 2 Breakers Road No Answer
Paul Cronin 3 Breakers Road 8 Yes
Herbert McDonald 5 Breakers Road 1 Yes
Joseph O‘Brien 14 Breakers Road No Answer
John Todisco 19 Breakers Road No Answer
James Shirley 27 Breakers Road No Answer
M. J. Maguire 5 01d Beach Road 43 Yes
James Gard 34 01d Beach Road 6 Yes
iWm. McConner 36 01d Beach Road 28 Yes
John Batal 44 01d Beach Road 20 Yes
Robert Moran 44 01d Beach Road No Answer

4]

The present
(Vol. 2281, Page 968;



(Interviens continued)

USE OF
NAME ADDRESS YEARS IN HOME RIGHTS OF WAY
Philip Mongan 47 01d Beach Road No Answer
W. R. Smart 50 01d Beach Road No Answer
Geoffrey Hughes 63 01d Beach Road 28 Yes
Andrew Beach 67 01d Beach Road No Answer
George Horne 68 01d Beach Road .- 30 Yes
Henry Tosi 74 01d Beach Road - 1 Hasn‘t
noticed
Wayne Rich 79 01d Beach Road 10 Yes
Dan O’Leary 80 01d Beach Road 55 Yes
Peter Harlan 83 01d Beach Road 25 Yes
Robert Dunn 85 01d Beach Road 23 Yes
Wn. Holihan 86 01d Beach Road Did not call
M. J. Boyle 89 01d Beach Road No Answer
G. T. Holihan 92 01d Beach Road Did not call
Ruth Donnelly 95 01d Beach Road No Answer
Harold Barnard 99 01d Beach Road No Answer
J. Dansby 100 01d Beach Road 10 Yes
Nat Bellantone 103 01d Beach Road No Answer
Albert Ryan 106 01d Beach Road 13 . Yes
Pete Campobasso 108 01d Beach Road 37 Yes
Wm. Mitchell 109 01d Beach Road 30 Yes
Edmund Mahoney 110 01d Beach Road No Answer
Daniel Black 112 01d Beach Road 25 Yes
E. L. Fiske 112 07d Beach Road No Answer
Dennis Foss 112 01d Beach Road No Answer

Findings:

1) No expressed grants in favor of the public were found; on the contrary,
abuttors claim title to this "right of way" and have accordingly
incorporated it into their deeds.

2) The right of way was clearly platted in 1903. Whether RSA 321:51

relative to dedications applies to pre-1913 plans is unclear.

3) Interviews with area residents suggest that a strong case may be made
for a public easement by prescription and adverse possession by nearby

residents.
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SITE "E”

Not investigated due to pending litigation. &ees McConnor
et. al. vs. Rye

18a-;
8067

203 I 173

150 \
e

e e

"01ld Town Way' at Jénnesqueach

43



REMEDIAL ACTIONS AVAILABLE TO RYE TOWN OFFICIALS

Rve town officials may enhance public rights to beach access through any of

the four alternatives outlined below:

1.

Litigation

As pointed out by Attorney Charles F. Tucker (Attachment 2B8A), the C Street
case could have gone either way. Absent any dramatic new evidence,
re-opening Titigation on C Street would stand 1ittle chance of success.
The court would 11kely dismiss such an attempt at the outset on the grounds
of "Res judicata," a matter already adjudicated. Regarding all the other
sites, however, litigation remains a viable, though expensive, alternative.

Attorney Tucker estimated legal fees in the range of $3,000 - $5,000 per
site.

Were permanent injunctions ensuring public access to be pursued by the
Town. the interviews and 1ists of area residents cited in this report could
serve as an initial step toward demonstrating a prescriptive easement and/or
adverse possession. thereby reducina the Town’'s overall legal bill. Note
that in the 1971 C Street case. the court found the plaintiffs’ presentation
deficient in ’respect to documented public.use. This report has cited 15
resfdent interviens in the Alphabet Street area alone indicating long-term

use.

Five vyears after the C( Street case, the New Hampshire Supreme Court made
a decision which appears to greatiy strengthen possible future 1itigation
in support of public access rights to Rye’'s beaches. In Leo Foundation
v. State of New Hampshire (117 NH 209), the court ruled that use by the

public of a road "looking for a place to swim,” though "intermittent and

of a slight volume," would be sufficient to sustain a finding of establish-
ment by prescription. In vet another recent case, Marrone v. Hampton 123
NH 729 (1983), the NH Supreme Court ruled against an abutter who had
encroached upon a public way to the beach in Hampton (see Attachment 46

for Hampton Selectmen’s response to Marrone’'s encroachment). In short,
since the C Street decision. it appears that the New Hampshire legal climate

has shifted in favor of areater public access to publiic waters.
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Z. Street Lavout

N,

Fursuant to RSA 231, the Selectmen are empowered to lay out streets so
jong as it serves a "public purpose." Certainly access to the public beach

rvould qualify as a legitimate public purpose.

The vaiue of i1and taken for such a layout would be assessed by the Selectmen

(RSA 231:15), and the owners compensated. The fact that taxes have never

been paid on these roughly 30-foot strips might be taken into account as ‘jﬁf
well as the “detrimental" effect 1in terms of real estate value, of
documented public wuse. Obviously, Town Meeting action would be required

to raise funds for this compensation. RSA 231 goes into greater detail

on all procedures associated with street layout. Note Attachments 41
through 44 as sample formats for layout petitions, public notices, Selectmen
findings and decisions.

The cost to the Town for this procedure is, of course, entirely dependent
on the number of sites the Selectmen choose to address, and the assessed

value of the land in question.

3. Eminent Domain

The Town might also pursue acquisition of fee simple ownership of these

access sites through exercise of its power of eminent domain.l2 Once again,

the necessary public purpose 1s easily demonstrated, but the required compen-
sation for land taken would have to be raised at Town Meeting.

4, Acquisition of Public Rights by Negotiation

Of the four alternatives presented here, this one would probably be the
most acceptable to all parties, and cause the least amount of expense to
the Town. Given the Town’s options outlined above, the Selectmen would
command a great deal of leverage in any negotiating process. Obviously,
the findings of this report and documented public use contained therein
further strengthens the Town’s negotiating position.

12See 26 AM Jur 2d, Eminent Domain, paragraph 60
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The Selectmen couid pursue fee simple ownership. or lesser property rights
such as a transit easement for pedestrians. Such an easement could be
in perpetuity or desianed to expire after a specified number of vears.
Town Counsel could be asked to draft an easement that incorporates whatever

restrictions seem appropriate.

Negotiated acquisition of easements would settle the public access question
once and for all. An additional advantaae to the Town would be receipt
of tax revenue for those heretofore untaxed waterfront parcels. Indeed.
additional tax revenue would soon pav for the relatively minor expenses

associated with negotiation.

As the Simplest and Jleast <costiv option. it 1is our recommendation that

Alternative 4 be pursued.

Reagardless of which course the Town follows. the public will not likely exercise
their rights unless thevy are aware of them. " Therefore. we further recommend
that the access sites be clearlvy posted. "Access To Public Beach." or the

equivalent.

And . finally. p]ease note the no-nonsense response of Hampton Selectmen

(Attachment 46) to similar encroachment on public access to the beach.
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: Alphabet Streets -

IRGER 7O ATTACHMENTS

Selectmen’s letter re: Site Prioritization

Selected state laws re1ative to streets and public Ways
1805 Map of Rye |

1851 Map of Rye

1857 Map of Rye

1892 Map of Rye

1918 Map of Rye

1938‘Map of Rye

Town Meeting Action on Roads

Chronological Summary of Town Meeting Action on Roads
Alphabetized Summary of Town‘Meeting Action on Roads

Town Deeds

Wallis Sands -- 1909 Sylvester Odiorne Plan

Wallis Sands -

Johnson to Cole deed (2170/329)

Wallis Sands -- 1901 Jonathan Everett Odiorne Plan

Wallis Sands -- J.E. Odiorne to Kimball deed (584/354)

Wallis Sands -- Sulloway and Kimball to Dedes (831/162)

Wallis Sands -

Margaret Michaud to Norman Michaud (2300/1990)

Wallis Sands -

Title Abstracts

Alphabet Streets -- James Perkins to Mathilda Kirkegaard (739/113)

Alphabet Streets -~ Mathilda Kirkegaard to Rye Beach Realty Co.
{739/114)

Alphabet Streets -

1920 Durgin plan of Myrica by the Sea

Aiphabet Streets -- 1921 Plan of Brown Beach Land

1522 Plan of Philbrick Land

Alphabet Streets —- 1923-24 plan of Brown’s Myrica by the Sea

Alphabet Streets -- 1926 plan of Myrica by the Sea
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-— fecision of the Superior Court. Young v.
Prendivilie '
Alphabet - Streets -- Decision of the NH Supreme Court, Young v.
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action

-- Legal Opinion re: possible future legal

Rand to Odiorne (442/404)
Charles Odiorne to Samuel Odiorne (476/412)
Cdiorne to Richardson (517/279)

Richardson to Wentworth Hotel (795/415)

~- Wentworth Fairways Golf, Inc., to Wentworth
by the Sea Corp (2451/1727) -

Little Harbor -- Title Abstracts
01d Beach Road -- 1803 Plan of NH Beach Improvement Co.

0ld Beach Road --
{1748/463)

Witliam Holihan to William & Ruth Holihan

01d Beach Road Trafton to Jordan (726/146)

1
1

01d Beach Road Stannard to Holihan (1258/107)

01d Beach Road -- James Holihan to Geraldine Holihan (2281/968)

01d Beach Road -- Tit]e‘Abstracts

Petition for Class VI Highway Layout
Public Notice for Highway Layqut
Certification of Notice for Highway Layout

Findings and Decision re Highway Layout

Recent Time magazine article on legal trends relative to Beach
Access

article
Selectmen

Recent Portsmouth Herald
of Hampton. N.H..
to the beach.

{9/19/84) detailing response
to encroachment on public access




ATTACHMENT 1

Selectmen's letter regarding

RYE, NEW HAMPSHIRE

January 20, 1984

Mr. Tom Mcrgan

Rockingham Planning Commission
One Water Street

Exeter, New Hampshire 03833

Dear Tom:

Based .on the list your provided to our office relative to public access
we wish researched under the approved grant, below please {ind the list
in order of our pricrity.

- a. A public right-of-way, ten buildings south of Pirate's Cove
b. Alphabet streets (6) at Jenness Beach, especially "C" street
c. Little Harbor at Wentworth Road by Golf Course
d. Off 0ld Beach Road (Tax Map 18, Lots 213 and 214)
e. Off 01d Beach Rcad (Tax Map 15 next to Lot 202)

kegarding Item ¢ - Mr. Michael Cavaretta and our Town Clerk, Jane Ireland,
may be able to provide you with histeorical information.

If you have any further cuestions, please let us know.
Very truly vours,
FOR THE BOARD OF SELECTMEN
.,yé/’v
- _ N —————
s de 5. g;é;au, Chairman

JPi/plh

OFFICE OF SELECTME site prioritization



CHAPTER 231

ATTACHMENT 2

Selected State laws relative

to public ways

CITIES, TOWNS.AND VILLAGE DISTRICT HIGHWAYS

Laying Out Highways

231:1 Class IV, V and VL

231:2 Class 1V Compact Section High-
wayvs.

231:3 Class V Town Roads.

231:4 Viilage Districts Not Eligible for
Road Funds.

231:5 Class IV Highways Financed by
Federal Aid Funds.

231:6 Highways to Public Waters.

231:7 Applicable Provisions,

231:8 Petition.

231:9 Notice.

231:10 Owner of Property: Notice.

231:11 Hearing.

231:12 Lay Qut.

231:13 Joint Action.

231:14 Apportionment of Cost.

231:15 Assessment of Damages.

231:16 Return.

231:17 Pavment or Tender of Damages.

231:18 —To Nonresident.

231:19 —When Owner or Resident Un-
known.

231:20 —In Case of Dispute.

231:21 Gates and Bars.

231:22 Previously Discontinued Highway.
231:23 Conditional Lay Out.

231:24 Winter Roads.

231:25 Towns on Connecticut River.

231:26 —Agreement as 1o Expenses.
231:27 Boundary Lines of Town High-
ways.

231:28 Conditional Layout for Existing
Private Rights-of-Way.
231:29 Betterment Assessments Against
Abutters and Those Served.
231:30 Liens For Assessments.
231:31 Collection of Assessments.
231:32 Abatement of Assessments.
231:33 . Repair and Maintenance.
Appeals and Lay Out by Superior Court
231:34 Appeal.
231:35 Deposit in Court.
231:36 Payment by Court.
231:37 Judgment Against Petitioner.
231:38 Petition for Lay Qut
231:39 Notice.
Laying Out Rights-of-Way for Removal of
Lumber
231:40 Petition.
231:41 Use and Discontinuance.
231:42 Notice and Hearing.

Discontinuance of Class IV, V and VI
Highways
231:43 Power to Discontinue.

231:44
231:45
231:46

231:47
231:48

231:49
231:50
231:51
231:52

Notice Required.

Subject to Gates and Bars.

Authority to Reserve Existing Util-
ity Easements.

Consent of Court.

Appeal from Discontinuance;
Damages.

Petition for Assessment of Damages.

Towns Not Liable After Discontin-
uance.

Dedicated Ways.

Release by Town.

Special Limited Access Highways

231:53

231:54
231:55
231:56

Limited Access Highways.
Definition.

Lay Out. Construction.
Restrictions.

Repair of Highways by Towns

231:67
231:58
231:59
231:60
231:61
231:62
231:63
231:64
231:65
231:66
231:67
231:6%8
231:69
231:70
231:71
231:72
231:73
23174
231:75

231:76
231:77
281.78

23179

231:80
231:81

231.82
231:83
231:84
231:85
231:86
231.87
231:88

231:89

Levy of Highway Taxes.

Collection.

Expenditure.

Insufficiency of Taxes.

Repair by Contract.

Highway Agents.

—Additional Duties.

Expert Agent.

Oath; Bond; Supervision.

Coumpensation: Statements.

Temporary Absence.

Acecounts.

Gravel May Be Taken.

Obstruction During Repairs.

Viilage Districts.

Contribution by County to Repairs.

—Procedure.

Cantribution By Another Town.

Damages From Grade Change;
Assessment by Selectmen.

Petition to Court.

Land Not Adjeining Highway.
Payment of Damages and Basis of
Liability Defined. :
Highways to Summer Cottages;

Exemption.
—Notice.
—Keeping Open.
Neglect of Highways

Penaity for Neglect.

Indietment.

Fine.

Witness Fees.

Execution.

Expenditure.

Payment of Damages to Land-
owner.

Account.



"

231:93
231:94
231:95
231:96
231:97
231:98
231:99
231:100
231:101
231:102
231:103
231:104
231:105
231:106
231:107
231:108
231:109

231:110

231:111
231:112
231:113

231:114

231115
231:116
231:117
231:118
231:119
231:120

231:121
231:122
231:123
231:124
231:125
231:126
231:127
231:12%
231:129

231:130
231:131

Duiy of Town A
sufficiency.

Town to Act; Liability.

Liability of Towns

Liability of Towns for Damages on
Bridges, Culverts and Embank-
ments.

When Not Liable.

Sufficiency of Warning.

Approval of Railings.

Weight of Load.

Width of Felloes.

Droves of Cattle.

Speed Limit.

Burden of Proof.

Filing Claim Within 10 Days.

Petition to Court.

Order of Court.

Limitation of Action.

Liability of 2 or More Towns.

—Notice; Appearance.

—Settlement by One Town.

— Apportionment.

Liability of Persons for Damages
on Bridges, Culverts, and Em-
bankments.

Venue.

Sidewalks
Construction of Sidewalks.
Assessing Abutters.
Repair and Maintenance.

Public Parking Facilities

Findings and Declaration of
Necessity.

Definitions.

Plan.

Construction and Operation.

Eminent Domain.

Borrowing Power.

Levving Assessments for Public
Parking Facilities.

Basis of Assessment.

Assessment for Operating Expenses.

Special Account.

Lien for Assessment or Rentals.

Collection of Assessments.

Abatement of Assessments.

Petition to Court.

Correction of Assessments.

Optional Referendum: Two-thirds
Vote of Legislative Body.

Parking Meters
Power to lnstall.

Revenue.
Exeter Police Commission.

Street Names and Markers

Names; Changes: Signs
Corners and Angles.

2-2

991135 Lost Bounds; Exceplions.
221:136  Where in Force.
Names of Highways

:137 Naming.

:138  Limitation.

Trees and Roadside Growth

231:139 Tree Wardens.

231:140 Control of Trees.

231:141  Acquisition of Trees.

231:142 Marking of Trees; Acquired.

231:143  Appropriation.

231:144 Removal of Trees.

231:145 HRemoval of Certain Hazardous
Trees.

231:146  Notice. .

231:147 Injury or Defacement of Trees.

231:148 Trees Donated.

231:149  Public Ownership.

231:150 Clearing Highways.

231:151 Improvements by Abutter.

231:152 Burning Brush.

231:158 Disposal of Brush.

231:154 Taking Tree Rights.

231:155 State Supervision.

231:156  Penalty.

Scenic Roads
231:157 Scenic Roads: Designation.
231:158 Effect of Designation as Scenic
Roads.

Lines of Telegraph and Other Companies
in Highways

231:159  Applicability of Subdivision.

231:160  Authority to Erect.

231:161  Procedure.

231:162 Confirming Locations.

231:163  Changes.

231:164 Return and Record.

231:165 Services and Fees.

231:166  Petition to Court.

231:167 Damages.

231:168 Interference with Travel.

231:169 Joint Licenses.

231:170 Transfer of License.

231:171 Renewal and Replacement.

231:172  Cutung Trees.

231:173  Unlicensed.

231:174 No Prescriptive Right.

231:175  To Indemnify Town.

231:176  To Party Injured.

231:197 Removal of Wires and Poles by
the State or Town After Notice.

231:178 Service of Notice.

231:179  Notice: Contents, Record.

231:180 Defining Location.

231:181  Time of Removal.

231:182 Temporary Removal.

Use of Highways by Aqueduct and Gas
Companies
231:183  Applicability of Subdivision.



231:184
231:185
231:186
231:187

Excavation in Highway. 231:188
Restoring Highway. 231:189
Liability for Damages.
Petition for Easement.

CROSS REFERENCES

—Procedure.
Malicious Injury to Aqueducts or
Pipes; Penalty.

Acquisition of land for highway purposes, see RSA 228:31.
Advisory supervision of highway agents, see RSA 228:47-49.
Application for state bridge aid, etc., see RSA 234:5 et seq.
Bridge inspections, see RSA 234:21 et seq.
Bridge regulations, see RSA 234:32 et seq.
Classification of highwayvs, see RSA 229:5.
Classification of roads to recreational areas. see RSA 233:2.
Commissioner may regulate use of class 1. II. and II1 highways in certain towns and cities
under specified conditions. see RSA 236:1.
Construction and reconstruction limitation, see RSA 230:6.

Discontinuance, reversion to town, see RSA 230:55 et seq.

Duty to maintain certain bridges on class Il highways, see RSA 234:1.
Eminent domain procedure, see RSA 498-A.
Erection of markers, monuments, etc.. see RSA 236:40 et seq.
Erection of snow fences. see RSA 236:64 et seq. ’
Highway engineers as consuitants. see RSA 223:45.
Highway or bridge workmen to be town empioyees, see RSA 235:38.
Highways defined. see RSA 229:1.

Interstate bridges. see RSA 234:13.

Lay out of roads to public waters. see RSA 230:63 et seq.

Lights along highwavs, see RBA 236:55.
Local highway safety programs. see RSA 23R:6.
Location of hospital directional signs. see RSA 228:38.
Maintenance of class V road to recreational area, see RSA 233:10.
Motor venicle junk vards and other junk vards, see RSA 236:111 et seq.
Obstructions and encroachments, see RSA 236:15-24.
Penalty for covering fire hydrant, see RSA 236:21.
Permit for excavations and driveways. see RSA 236:9.
Powers granted to planning boards for permits. etc.. see RSA 236:13, V.
Powers of commissioner, see RSA 228:21.
Privately owned water supplies, see RSA 228:34.
Procedure for removal of encroachments on highways and liability for damage or injury,
see RSA 236:32 et seq.

Rehabilitation of covered bridges, see RSA 234:26 et seq.

Relocation assistance. see RSA 230:33 et seq.
Relocation of underground factlities, see RSA 228:22.

Removal of obstructions from highways, see RSA 236:29.

Roads in 2 or more towns, see RSA 232:18.
School bus shelters. see RSA 236:87.
Special limited access highways to be laid out in accordance with this chapter, see RSA

231:55.

State highway aid for construction of class II highways, see RSA 235:10 et seq.

State highway aid for construction. reconstruction and maintenance of class IV and V
highways, see RSA 235:22 et seq.

State planning aid and inspection service, see RSA 228:46.

Town or city convevance to state for highway construction, see RSA 230:5.

Use of highway funds, see RSA 228:27.



Laying Out Highways

231:1 Ciass IV, V and VI. All class IV highways not financed in
whole or in part with federal aid highway funds, and class V and VI
highways shall be laid out by the mayor and aldermen of the city. the
selectmen of the town or the commissioners of a village district formed for
the purpose of RSA 52:1, Iim) in which such highways are located, or by
the superior court as hereinafter provided. In the case of a village district
formed for the purpose of RSA 52:1. I{m), references in this title to “town”
and “selectmen” shall be deemed to be references to “village district” and
“village district commissioners”. respectively.

231:3 Class V Town Roads. All class V highways shall be construct-
ed, reconstructed and maintained by the city or town in which they are

" located; provided, however, that town road aid may be used for such
purposes. and town bridge aid may be used for the construction or
reconstruction of any bridge thereon, as hereinafter provided.

231:6 Highways to Public Waters. Highways to public waters.
when not a part of the primary or secondary highway system., may be laid
out as class V highways by the mayor and aldermen of the city or the
selectmen of the town in which such highways are located. or may be laid

out as hereinafter provided by a commission appointed by the governor
and council.

231:8 Petition. Selectmen of a town, upon petition, may lay out any
new class IV highway not financed in whole or in part with federal aid
highway funds, and class V or VI highway or alter any such existing
highway within their town for which there shall be occasion.

231:9 Notice. Unless the selectmen are clearly of opinion that such
petition ought not to be granted they shall cause notice in writing of the
time and place of hearing appointed by them to be given at least 14 days
previous to hearing to the first petitioner and to each owner of land over
which such highway may pass.

231:11 Hearing. At the time and place so appointed the selectmen
shall make a personal examination of the several routes proposed, and of
the highways for which such new highway is designed to be a substitute,
shall hear all parties interested who may attend and any evidence they
may offer, and may adjourn as they see cause. ’

231:15 Assessment of Damages. The selectmen shall assess the
damages sustained by each owner of land or other property taken for such
highway.

231:17 Payment or Tender of Damages. No land or other property
taken for a highway or alteration shall be appropriated or used for
making the same until the damages assessed therefor are paid or tendered
to the owner or his gu‘ardian or conservator.

2-4
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231:21 Gates and Bars. Any highway may be laid out subject to
gates and bars across the same. In such case it shall be determined. and
the return of the selectmen shall state. by whom the gates and bars shall
be maintained. Whenever the public good requires it they may be
removed and further damages assessed. upon like proceedings as in the

“laying out of highways.

231:34 Appeal. Any person aggrieved by the decision of selectmen in
the laying out or altering of a highway, or in the assessment of damages
therefor, may appeal therefrom to the superior court for the county in
which such land or other property is situate by petition within 60 days
after the filing of the return with the town clerk for recording and not

. thereafter.

i 231:43 Power to Discontinue. Any class IV, V or VI highway, or
| any portion thereof, in 2 town may be discontinued by vote of a2 town;
! provided, however, that any highway to public waters. or portion of such
: highway, laid out by a commission appointed by the governor and council,
* shall not be discontinued except with the consent of the governor and
i council and provided further that no owner of land shall, without his
written consent, be deprived of access over such highway, at his own risk.

231:51 Dedicated Ways. Any street, lane or alley within this state
which has been dedicated to public use by being drawn or shown upon a
plan of lands platted by-the owner, and the sale of lots in accordance with
such plan, shall be released and discharged from all public servitude
unless such street, lane or alley shall be opened, built or used for public
travel within 20 years from such dedication.

ANNOTATIONS UNDER FORMER RSA 238:7

Constitutional law, ? Private development. 3

Evidence of use, 2

1. Constitutional law purchased iots in several blocks of a sub-

The provision was not unconstitutional as
an unreasonable excreise of legislative power.
Hodge v. Manchester (1920) 79 NH 437, 111
A 385,

2. Evidence of usé

Where evidence of public use was indefinite
and at the most suggested an occasional use.
it was insufficient to show public acceptance
of the street. Young v. Prendiville (1972) 112
NH 190. 291 A2d 602.

3. Private development
Where defendant in quiet title action had

- division. including all the {and designated as

proposed streets, trial court correctly ruled
that defendant had right to develop access
road from end-to-end for his and others’ use
for purpose of going to and from his
propertyv. since such result did not cireum-
vent intent of the provision in establishing
time limits for city's acceptance of offers of
street dedication. but rather, recited the tvpe
of use which was reasonable for defendant's
easement. Duchesnayve v. Silva (197&) 118
NH 728, 394 A2d 59.

231:52 Release by Town. The mavor and aldermen of a city or the

selectmen of a town mayv release and discharge any wav dedicated as

- aforesaid from all public servitude at any time after such dedication,
upon petition by any interested party and notice and hearing thereon.
whenever in their opinion such way will not be needed for the
accommodation of public travel. All proceedings shall be conducied in the
manner provided for the laying out of highways, and any interested party
may appeal to the superior court from the decision. as in the case of
petitions for laying out highways.

2-5
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ATTACHMENT 5

1857 Map of Rye
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ATTACHMENT 8
1938 Map of Rye
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YEAR

1921

1956

1956

1957

TOWN MEETING ACTION ON ROADS
STREET

To see if the Town will vote to build a highway
from the intersection of Cable Road and Central

Reoad southerly across the iand of Shirley Philbrick,

Brown and Rye Beach Realty Company to the Perkins
Road, so called, opposite the cottages of James H.
Perkins and Goodwin Perkins and to see what sum of
money the Town will vote to raise and appropriate

for the building of said road agreeable to a petition.

On petition of Doris M. Moody and thirty three
others, to see if the Town of Rye, New
Hampshire, will vote to accept a deed from
Sherman P. and Catherine E. Moody, conveying
to the Town the street called Mountain View
Terrace, as shown on two certain plans of land
entitled, "Subdivision of Mountain View Terrace,
Rye, New Hampshire, dated August 18, 1954,
Charles H. Morse and son, C.E.," and plan of
land entitled, "Proposed Subdivision of Land
Owned by Sherman P. Moody, Rye, New Hampshire,
dated June, 1946, John E. LaSuer, Surveyor,”
both recorded in Rockingham County Register

of Deeds.

On petition of Leon H. Valley and twenty others
to see if the Tomn will vote to change the names
of Grove Street, a town road running from Cable
Road in a southeasterly direction to Perkins
Road, and Grove Avenue, a town road running in

a northeasterly direction from its intersection
with Cable Road, the present Grove Street to be
renamed Big Rock Road, and the present Grove
Avenue to be renamed Surf Lane.

On petition of Bernard A. Barteau and eleven (11)
legal voters of the Town of Rye, New Hampshire,
to see 1f the Town will vote to accept a street
known as Bernard Drive, running from Perkins
Road to Richard Road, a distance of 346 feet,
being a part of a plan of Rye Beach Terrace as
accepted by the Town of Rye Planning Board.

QUTCOME

Approved

Accepted

Approved

Accepted



YEAR
1957

1957

1857

1962

1962

1962

1962

STREET

On petition of William H. Banks and ten others,
to see if the Town of Rye, New Hampshire, will
vote to accept a deed from Laurence A. and Louis
J. Tosi, conveying to the town, the streets
called Fairview Avenue and Maple Drive and
Laurence Lane as shown on a certain plan of land
entitled, "“Plan of Lots, Rye Beach, New Hampshire,
for Laurence Tosi, dated December 1954, revised
January 1956, John W. Durgin, Civil Engineers,"”
which said plan has been duly registered in
Rockingham County Registry of Deeds.

On petition of Herbert M, Garratt and fourteen
others, to see if the Town will vote that the
public way beginning at its intersection with
Washington Road and ending at its intersection
with Mountain View Terrace, and known as Town
Way be given the name Blueberry Lane.

On petition of Mildred P. May and thirteen others,
to see if the Town of Rye, New Hampshire, will
vote to accept Odiorne Drive as a public street,

Odiorne Drive extending southerly frpm Wallis Road.

On petition of Edward L. Greene and 11 others:

To see if the Town will vote to accept a deed of
a way known as Baker Avenue running from Big Rock
Road to Ocean Boulevard, for use as a public
highnway.

On petition of Elizabeth W. Van Wert and 13 others:

To see 1f the Town of Rye, New Hampshire, will
vote to accept Meadow lLane as a public street:
Meadow Lane extending westerly from Central
Road opposite the Central Cemetery.

On petition of Mildred V. Wilson and 10 others:
To see if the Town will vote to accept Olde
Parish Road, a street running northerly from
Washington Road to a turnaround at the 01d
Parsonage, so called, a distance of 1025.82 feet.

On petition of John E. Carberry and 14 others:
To see 1f the Town will vote to authorize the
Sejectmen to change the name of the road running
east to Straw’s Point from north and south of
Ocean Boulevard in the Jenness Beach Precinct,
the northerly access now named Locke Road, the
southerly access, Cable, now assigned the name
Faraday, the road to be hereafter known as

01d Beach Road.

5-2

ouUTCOME

Accepted

Approved

Referred
to Planning
Board

Accepted

Accepted

Accepted

Approved



YEAR
1965

1965

1969

1969

1970

STREET

On petition of Helen S. Shaw and eleven others,
to see {f the Town of Rye, New Hampshire will
vote to accept Appledore Avenue as a public
highway and to raise and appropriate the sum of
twelve hundred dollars ($1,200.00) to place said
road in acceptable condition.

On petition of Joseph O, Varrell and nine others:
to see 1f the Town will vote to accept the street
known as Harborview Drive, so called, off and
intersecting at two places with Wentworth Road in
the town of Rye, together with certain drainage
easements and drainage 1ines draining said
Harborview Drive and for such purposes to accept
a Warranty Deed from Seybolt Realty Corporation
to the Town of Rye, dated December. 29, 1964,
conveying said Harborview Drive, drainage ease-
ments and drainage Tines to the Town of Rye.

On petition of Gerald F. Giles, Attorney for
Channing H. Green and Ruth E. Green and 10 others:
to see if the Town will vote to accept the following
street: A certain street running westerly from
Brackett Road to Tand now or formerly of Millie

E. Odiorne, a distance of four hundred ninety

(490) feet, more or less.

On petition of Norman E. Lord and 11 others:

to see if the Town will vote to accept the following
streets: Oral Lane, so called, running Easterly
from Sagamore Avenue one hundred and eight (180)
feet, more or less, to Foyes Road, so called;

Foyes Road, so called, Southeasterly from Oral

Lane three hundred fifty (350) feet, more or less,
to Frontier Street, so called, and Frontier Street,
so called, running tasterly from Foyes Road four
hundred eighty (480) feet, more or iess, to land
now or formerly of Peter Rabbit Nursery School,
Incorporated.

On petition of Harold B. Tucker and 15 others:
To see if the Town will vote to accept the street
at Acorn Acres, to be known as Acorn Avenue.

9-3
QUTCOME

labled

Accepted

Accepted

Accepted

Accepted



9-4

YEAR STREET QUTCOME
1970 At the request of Margaret T. Smith, to see {f Relocated,
the Town will vote to discontinue the highway, but not
if any, believed to have been called Ferry Road discon-
extending or leading from a point on Pioneer tinued
Road near the Wright Farm barn Northeasterly as
to its Northerly terminus on Wentworth Road requested

at the Northeasterly end of the hentworth
Fairways Golf Course.

Amended to read: "to relocate that portion of
the Ferry Road, so called, from where it
crosses the land of the Hampton Country Day
School, Incorporated, to a new location which
shall be as follows: Beginning at the north-
easterly end of the present road at land of
Cavaretta Realty Company, Incorporated, in a
street called Forest Lane and thence running
northwesterly along said Forest Lane as
presently laid out to Frontier Street; thence
continuing northwesterly across Frontier Street
in a northwesterly extension of said Forest
Lane across land of the Hampton Country Day
School, Incorporated, along a center line 20
feet easterly of land of Cavaretta Realty
Company, Incorporated, in part and in part of
land of Edwin and Mary Littlefield; and thence
turning and running northeasterly along a

1ine lying 20 feet southeasterly of a stone
wall abutting land of the John J. Scammon
estate and in part by land of the Mark
Wentworth Home to the southerly end of the
present Ferry Road at the land of Wentworth
fairways, Incorporated, with said relocation
to be more particularly described in a

recent survey made by John W. Durgin, Civil Engineers,
in March, 1970.

1971 On petition of Russell E. Phelan and 13 others: Accepted
To see if the Town will vote to accept the deed
to the following roads: McLaughlin Drive,
Foster Lane, and Maple Avenue, as shown by
subdivision plan Number 5114F, File Number 80.
A revised section of Myrica-by-the-Sea, recorded
in Rockingham County Register of Deeds. These
roads to be used as public highways.




1974

1974

1977

1977

1979

SIREET

On petition of Maynard L. Young and 18 cthers:
To see if the Town will vote to acquire

A Street as identified on the Town of Rye
assessors map, dated 1964, and other plans filed
in Rockingham County Register of Deeds, said
street to be used for the purpose of providing
access to the beaches aiong said street. This
street to become right of way only under class

6 (Recreational Usage) that require no maintenance
and to raise and appropriate the sum of $200.00
{two hundred dollars) to cover necessary costs

~ to enable the Selectmen to begin acquisition

procedures upon passage of this article.

Identical Warrant Articles also submitted for
B, ¢, D, E, and F, Streets.

On petition of Donald J. Philbrick and 12 others:
To see if the Town will vote to accept as a
public highway, the road named Stonewall Lane.

On petition of Elizabeth R. Burke and sixteen
others, to see if the Town Will vote to
authorize the Sejectmen, with approval of the
Highway Agent, to accept Fairway Drive as a
Town road upon its completion on or before
July 1, 1974 and to secure said compietion to
authorize the Selectmen to accept a performance
bond to insure completion in accordance with
the subdivision specifications as approved

by the Rye Planning Board.

On petition of Richard P. Hamlin and 11 others, to
see if the Town will vote to accept Pine Street
extension in Lawrence Woods in Rye. The road has
been completed in accordance with Lawrence Woods
subdivision plans approved by the Rye Planning
Board and to the satisfaction of the Rye

Highway Agent.

On petition of Arthur W. Sandstrom and 10 others,
to see if the Town will vote to accept

Colbourn Road, located southerly of Washington
Road, and described in the attached Warranty
Deed.

To see if the Town will vote to authorize the
Selectmen to accept a road known as LaMer Drive
upon the recommendation of the Highway Agent and
and to accept a proper deed for the road from the
owner, Michael Cavaretta. The said road is part
of a subdivision on Washington Road, approved by
the Rve Planning Board on October 14, 1975.

9-5

QUTCOME

Approved
as amended

Approved
as amended

Accepted

Accepted

Accepted

Accepted

Accepted



YEAR
1979

1979

1979

1980

1980

On petition of Lena B. Dunton and 10 others, to
see if the Town wWill vote to accept as a town
road a certain road known as Burnette Drive
located on the southerly side of Washington
Road as shown on a certain subdivision plan
entitled "The Smart Estates," prepared by

John W. Durgin, Civil Engineers Professional
Association, dated July 1976, revised February
1977, approved by the Rye Planning Board on
February 8, 1977 and recorded in Rockingham
County Registry of Deeds, Plan No. D-6620.

To see if the Town will vote to authorize the
Selectmen to accept a road known as Tehias
Road upon recommendation of the Highway Agent
and to accept a proper deed from the owner,
Tucker-Shanley, Incorporated. The said road
is part of a subdivision known as Tahlton
Woods, approved by the Rye Planning Board

on August 20, 1974.

To see if the Town will vote to authorize the
Selectmen to accept a road known as Patriots
Way and part of a road known as Liberty Common
Road from Wallis Road to and inclusive of
Station 10 & .0 upon the recommendation of

the Highway Agent and to accept a proper deed
for these roads from the owner, David J. Chase.
The said roads are shown on a subdivision plan
approved by the Rye Planning Board on February
11, 1977.

To see if the Town will vote to authorize the
Selectmen to accept a road known as Bond Road
upon recommendation of the Highway Agent and
to accept a proper deed for the road from the
owner, Marie Doyle. The road is situated off
Church Road and is part of a subdivision plan
approved by the Rye Beach Precinct Planning
Board.

On petition of Peter R. Geremia and 12 other
registered voters to see if the Tomn will vote
to name the presently unnamed road bordering
on the southerly side of the property owned by
Peter R. and Frances E. Geremia "Geremia Road."
The road starts at the junction of Brackett
Road and the southerly boundary of the Geremia
property and runs westerly ending in a turn
around.

Y-0

QUTCOME

Accepted

Accepted

Accepted

Not
Accepted

Approved



YEAR

1979

1979

1979

1980

1880

STR

[Ti

£l

On petition of Lena B. Dunton and 10 others, to
see if the Town will vote to accept as a town
road a certain road known as Burnettie Drive
located on the southerly side of Washington
Rpad as shown on a certain subdivision plan
entitled "The Smart Estates." prepared by
John W. Durgin, Civil Engineers Professional
Association, dated July 1976, revised February
1977, approved by the Rye Planning Board on
February 8, 1977 and recorded in Rockingham
County Registry of Deeds, Pian No. D-6620.

To see if the Town will vote to authorize the
Selectmen to accept a road known as Tehias
Road upon recommendation of the Highway Agent
and to accept a proper deed from the owner,
Tucker~Shanley, Incorporated. The sald road
i3 part of a subdivision known as Tahlton
lWoods, approved by the Rye Planning Board

on August 20, 1674.

To see if the Town will vote to authorize the
Selectmen to accept a road known as Patriots
Way and part of a road known as Liberty Common
Road from Wallis Road to and inclusive of
Station 10 + O upon the recommendation of
the Highway Agent and to accept a proper deed

for these roads from the owner, David J. Chase.

The said roads are shown on a subdivision plan
approved by -the Rye Planning Board on February
11, 1977.

To see if the Town will vote to authorize the
Selectmen to accept a road known as Bond Road
upon recommendation of the Highway Agent and
to accept a proper deed for the road from the
owner, Marie Doyle. The road 13 situated off
Church Road and is part of a subdivision plan
approved by the Rye Beach Precinct Planning
Board.

On petition of Peter R. Geremia and 12 other
registered voters to see if the Town will vote
to name the presently unnamed road bordering
on the southerly side of the property owned by
Peter R. and Frances E. Geremia "Geremia Road."
The road starts at the junction of Brackett
Road and the southerly boundary of the Geremia
property and runs westerly ending in a turn
around,

9-7

OUTCOME

Accepted

Accepted

Accepted

Not
Accepted

Approved



YEAR

1982

1982

9-8

TREET OUTCOME

T

On petition of Hazel L. Ham and eleven others, . Accepted
to see if the Town will vote to accept Ham Lane

in Rye. The road has been completed in

accordance with Hazel L. Ham subdivision plans

approved by the Rye Planning Board and to the

satisfaction of the Rye Highway Agent.

To see 1f the Town will vote to accept as a Accepted
public road a certain portion of the Liberty :
Common roadway shown on a plan entitled,
“"Subdivision Plan, David J. Chase, Wallis

Road, Rye, New Hampshire," recorded at the
Rockingham Registry as plan #D-6652. The said
portion to be accepted services lots #25, 26,

27, 28, 29, 30, 31, 32, 33, 34, and 55 as shown

on the said plan. This acceptance is conditioned
upon the final approval of the roadway by the
Town's road agent. This acceptance will complete
the entire Liberty Common roadway as a public road,
the remaining portion having been previously
accepted by the Town.




1950
1955
1956
1956
1956
1956
1957
1957
1957
1957
1957
1957
1957
1957
1962
1962
1962
1962
1963
1965
1965
1967
1967
1969
1969
1970
1970
1870
1970

1971
1971
1972

Attachment 10

CHRONGLUGICAL SUMHMARY OF TOWN MEETING ACTION ON ROADS

Road

Huntervale Avenue

Bernard Drive

Surf Lane

Big Rock Road

Concord Point

Mountain View Terrace

Remainder of Mountain View Terrace
Richard Road

Bernard Drive

Odiorne Drive

Blueberry lane

Laurence Lane

Maple Drive .
Fairview Avenue (later renamed "Willowbrook")
01d Beach Road

0id Parish Road

Meadow Lane

Baker Avenue

Gray Court

Harborview Drive

Appliedore Avenue

01d Locke Road

Oral, Foyes, and Frontier

Geremia Street (unnamed at the time)
Oral, Foyes, and Frontier

Alphabet Streets (accept deed)

Acorn Avenue

McLaughlin Drive, Foster Lane & Maple Ave.
01d Ferry Road

McLaughlin Dr., Foster Ln., & Maple Ave.
Alphabet Streets (eminent domain)
Alphabet Streets (acquisition)

Town Action

Accepted

Tabled

Named

Named

Discontinued
Accepted
Construction approval
Accepted

Accepted

Referred to Pling.Bd.
Named

Accepted

Accepted

Accepted

Named

Accepted

Accepted

Accepted

Accepted

Accepted

Tabled

Named

Tabled

Accepted

Accepted

Not accepted 134-113
Accepted

Tabled

Relocated, but not
Discontinued as
requested

Accepted

Ruled illegal

Tabled 109-76



Year

1970
1976
1970
1971
1972
1973
1965
1962
1955
1957
1956
1380
1857
1979
1960
1979
1977
1956
1980
1957
1974
1870
1971
1967
1969
1867
1969
1969
1580
1963
1982
1965
1950
1979

Attachment 11

ALPHABETICAL SUMMARY OF TOWN MEETING ACTION ON ROADS

Road

Acorn Avenue

Ahleson Street

Alphabet Streets (accept deed)
Alphabet Streets (eminent domain)
Alphabet Streets (acquisition)
Alphabet Streets {acquisition) (6 Articles)
Appledore Avenue

Baker Avenue

Bernard Drive

Bernard Drive

Big Rock Road

Birchwood Drive

Blueberry lane

Bond Road

Bond Road

Burnette Drive

Colburn Road

Concord Point

Constitution Circle

Fairview Avenue (later renamed "Willowbrook')

Fairwav Drive
Foster Lane
Foster Lane

Foyes Road

Foves Road
Frontier Street
Frontier Street
Geremia Street (unnamed at the time)
Geremia Street
Gray Court

Ham Lane
Harborview Drive
Huntervale Avenue

LaMer Drive

Town Action

Accepted
Accepted

Not accepted 134-113
Ruled illegal
Tabled 109-76
Approved
Tabled
Accepted
Tabled
Accepted
Named
Accepted
Named

Tabled

Not accepted
Accepted
Accepted
Discontinued
Accepted
Accepted
Accepted
Tabled
Accepted
Tabled
Accepted
Tabled
Accepted
Accepted
Named
Accepted
Accepted
Accepted
Accepted
Accepted



Summary of Town Meeting Action. continued

Year
1857
1979

1000
420V

1982
1970
1971
1957
1870
1971
1962
1956
1957
1957
1962
1570

1967
1962
1967
1969
1979
1977
1984
1957
1974
1956
1979

(=%

Roa

iLaurence Lane
Liberty Common to Station 10

W

P dmmmdy, [ mmm s
ey LOomime

Libe
Liberty Common (remainder)

Maple Avenue

Maple Avenue

Maple Drive

McLaughlin Drive

McLaughlin Drive

Meadow Lane

Mountain View Terrace

Mountain View Terrace (remainder)
Odiorne Drive

01d Beach Road

01d Ferrv Road

01d Locke Road

01d Parish Road

Oral Lane

Oral Lane

Patriots Way

Pine Street extension
Rands Spring

Richard Road
Stonewail Lane

Surf Lane

Tehias Road

11-2

Town Action
Accepted

Accepted

Accepted

Accepted

Tabled

Accepted

Accepted

Tabled

Accepted

Accepted

Accepted
Construction approval
Referred to Ping.B
Named

Relocated. but not
discontinued as

requested
Named
Accebted
Tabled
Accepted
Accepted
Accepted
Accepted
Accepted
Accepted
Named

Accepted



DATE

March 17, 1959
July 30, 1949
July b5, 1978
November 25, 1980
December 18, 1974
October 16, 1857
September 11, 1977
August 18, 1977
November 2, 13874
November 30, 1966
October 10, 1979

May 31, 1978
January 8, 1978

August 20, 1975

August 8, 1973
February 5, 1964
June 28, 1968
August 20, 1975
July. 1873

Augqust 31, 1971
June 29, 1967
June 28, 1968
February 29, 1980
July 5, 1978

November 18, 1980

Attachment 12

- LAND AND FASEMENTS GIVEN TO THE TOWN

(Compiled by Max Friedman)

Land and Easements

Land between Locke Road, deeded to Town by State,
Land on south side of Central Road.

71.4 acres from Dorothy Tucker, on Ocean Boulevard.
Easement, Burnette Drive.

Easement, Grove and Central Road.

Ingress and egress to cemetery from Rye Harbor Road.
Easement in Acorn Acres.

Easement southeasterly side of Wallis Road.
Easement, Cable Road.

Easement, westerTy side of Sagamore Road.

Easement northeasterly side of Grove Road and northwest-
erly side of Fern Avenue.

Birchwood Drive.
Easement, Alehson Street.

Ten acres at 190 Brackett Road and the Gladys Sewall
property.

Westerly side of Sagamore Road.
Junction of Rye Harbor Road.
Highland Park Avenue.

Waltlis Road.

E Street.

App]edore Avenue Lot Number 34.
Lot 10 in Highland Park.

Land and buildings, 165 West Road.
Southerly side of Elwyn Road.

Lot 5 of Philbrick Land.

Easemedt, Wallis Road property of David J. Chase.
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County of Hillaborough ard State of New Hampshire, Janet Johnson Patterson
of 1794 J‘chaon Road, in Penfield, in the County of Monroe and State of
New York, and Duane H. Johnnon, of 27 Folch Road, in Natxck, in the

County of dedlelex and Conmonwealth ot Hasuachnaetts. fox considezatzon

ouuvv

22

x»Connectxcut, as joint tenants thh rights of survivorshxp, with WARRANTY

’ BKX2170 PRR2S

WARRANTY DEED

¥e, David K. Johnson, of 14 Meade Strest, in Nashua, in the

..

pald, grant unto Harlov w. Cole and Rita F. Cole, huaband and wife, both

uof 10 Hillsboro Lane, 1n Avon, in the County uf uartford and State of

A certaxn lot or parcel of land. vith the .
buildings thereon, sicuate on Ocean Boulevard
{(and known as. 01260 and 1262‘Ocoga Boultvard, at

a Plan of lots a
William A. Groverx,:1
:ecorded in sald‘n'

: Y. utcrmexly of
E. P. Campbell and of William-P: ‘Thayer, two
hundred thirty-one and 58/100 (231 68) feet, more
or less;

2} Bounded Easterly by the Atlantic Ocean
fifty (5Q) feet; K

3) Bounded Southerly by Lot #2 on said plan
two hundred thirty-one and 1/10 (231.1) feet,more
or less; and

4) Bounded Westerly by New Hampshire State
Boulevard fifty-four (54) feet, more or less.

Title to said premises was conveyed to
Hazel P. Johnson by Gertrude Stone and Vivia Stone
by deed dated October 28, 1939 and recorded in said
kegistry of Deeds in Volume 961 at Page 360. Wwe
derive ovur title to said premises us the sole

residuary legatees and devisees u/w of said Hazel P.

Johnson, who died testate on May 25, 1968 (sece
Rockingham County Probate Court Docket #48611).

(3772

ATTACHMENT 14
Johnson to Cole (2170/3

29)
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ATTACHMENT 17
Sulloway & Kimball to Dedes
(831/162)
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.. KNOW. ALL MEN BY THESE PRESENTS, That Margaret E. Margaret M fo Norman

) Portsmouth, County -of Rockinghan and State of New News Hat Mlchaucli-Ct(Ig:igO/ (1)935“&“

'TIDECED %1);

E 3
§ fwm’dtnﬂ w0 Rom l. Michaud: of 1237 Ocean Boulevurd. WQ,
: Count.y of Rockingham and Suta of im Hsnpihiﬁ” ) _

A eertain tract of land with the bui‘ldinm tharcon situate on Ocean Boulevard,
Rya, County of Rockingham and State of New Hampshire and lying nearly West of Lot
No. 4.on Plan of Beach Land of J. Everett Odiorne of Rye, New Hampshire, sumyed
by E. 8. Philbrick. m 27. 1901 with a ﬂxmn foot pusny between bounded

fol\m .
: Bogim!nq at the Norﬂmst comer of tho herein descﬂbod Yot am.t vunning

*H Eastarly by land of John S. Young one hundred thirty four feet to said passway;
thancs turning and running. Snuwrly by n!d passway fifty feet to land of said

J. Everett Odlorme; thance turring end runnt 2” westerly by Yand of said Odiorne
one hundred twenty six febt to the highway; ce turming and running Northerly
by safd highway fifty fest to the place. of beginning. - Said described Tot 1s known
and daslmt:ed on said plm nbove nammd u Lot .8 )

the same mu!su eoave&od to Norman A. 'ﬂamxd and Margaret £. Wi chaud
by Md fielen 0. Michaud dated t 25, 1970, and recorded in Rockingham
of- Duds at Book 20 Pm 220 Helen D: Michauddied at

M" '& Harpshire on November 23. . T '

. hcluded 1n'the sbove conveyanes.is the ﬂght to use the ssum
f 3s set forth on the plan above refarred.to and 23 wore particularly described 1926
r *

om—

in the deed from Kargaret T, Sunmay et a) to Arthur Dedes dated December 30,

&nd ty Reglatey-of. Deeummam gmgz.:m

econdad-n Reckiaghan Coun
0. Michaud was the sdle helr of Arthur Dades and the qmmtor
sole heirs of Helen D. Hidmud ' R o

ctmtor is unmarried. . husbond wife of said gramior, release to

aid grantee all rights’of homertead and other intavests thevein.

O :

B

Wt TV " hond . andossl  thie 374hdup of ; December .17

. o . - .
Witurss: ) L
%. sl d i . Q :L P pon retet?
. - . A .

. N l‘
2800 (e

State of New liampslym

Rockinghan 8.

" December 17A D 1977
Person ly opeared Margaret €. Michaud

whose narw

kmwn to me, or vatigfoctor ly proven. to be the person
suhscribed to the foregoing instrument and acknowledged lhﬂt

Jur the purposes the.ein fnulnincd ) :
M “( [N e

ﬂefu"lnt
}umofwﬁma Aoteny-Fubbi

caevuted the same
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Te babe and to Hhold the =aid gr: mt,vd pretqu with all lh( pnnngm and appurtenances to the same

belonging, to Leo the said Tl articlele d v i boa g o orel X P and
‘(fu\,_ heirs a aanigns, 1o ‘C‘M — .. sl thair ouly-proper use an | benehit forever,  And ‘/,‘A_:_ the
roid a—uf%/i;[ ESAM T oredaas e, F)ﬁ&uw al oA heirs, exeentors @ and admings-
teators, do herely eovenant, grant and sgree, 10 and with the v.unl[\am/ft_g_,l,eu M Fon R P aaot
and ’(lu heims and assigns, that untid the delivery hereof ,[Uﬂ-' (RS the Iawful awner

of the said premises, umlq(q woized und possessed thereof in s-ean own right und fee simple ; and have full
power n.nd lm\ful :-uthorn\ u! grant apd convey the same in munner atoresaid ; that the suid premises are free

and clear’ irom uﬁ .md oy cr) l(.Ulnﬁrau( ctxxlmtmmver and that .t € pnd &t A-s h ; exgeptora snd
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administrators, shal) znd will warrant and defend th( wame to the said
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And we and each of us do hereby release, discharge and waive ali such rights of exemption from attachment and levy or sale on

execution and such ot § w o in ises and to each and every part thereof, as ouwr Family Homestead, as are reserved
: or tecared to us, or ¢i , by 40e Statut the State of New Hampshire,
TS et eea ” JHomestezd-oé-Femicy-+ by end-lovy w_... vom;" or by any other Statute or Statutes of said bme
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. huu.-m(l ssigns, to . fa and their only proper use and benefit forever. And ﬁ
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tr ;i Hretem and assigns, that until the delivery hcrcof Ohhan the lawful nwner
of the said premises, and O‘N{win‘d anid possessed thereof in (M?[ own right and fee simple ; and have full
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Enlargement of 1921 plan of
Land

Brown Beach
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Enlarcement of 1022 5ian o

"Philbrick Land"
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Enlargement of 1923-1924
Myrica plan
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ATTACHMENT 27

Decision of the Superior Court

TH: ETATE OF NoW AMPSEIRE Young et al. vs. Prendiville
ROCKIRGHAM, SS SUPERIOR CCURT
' ' January Term
1971
am

EQUITY NO. 2241
 MAYNARD L. YOUNG, JR., ET ALS
Vslb
JOMN F. PRENDIVILLE, ET ALS

Master's Report

This is a'petitiOn originally brought by some thirty-
eight plaintiffs seeking an injﬁnction to restrain the
defendants from barring the plaintiffs acecess to Rye Beach
through an'area which in this report will be referred to as
C" Street. YC" Street extends eastward from Ocean Boulevard
to the beach. ' -

On motion of the plaintiffs the petition was dismissad
as to six of the original plaintiffs, to wit: James C. Gahan, Jr.,
Jane R. Gahan, Johkn H. Fallon, Edith H. Falloa, Richard M. Cesecr,
and Lucy-Anne Oeser.

The plaintiffs are residents of a development known as
Myrica by the Sea, and It is situate westerly of Ocean Boulevard.
The defendants own summer homes situate on the easterly side of
the Boulevard and bordering on Rye Beach -~ the Prendivilles'
lying southerly of “C" Street and the Wynots' property lying

northerly. ’



2.

The plaintiffs are only entitled to relief if there has
been some interference with some right or interest they have
in "C" Street. The bﬁrden of proving the existence of such
%ight or interest rests upon the plaintiffs.

The plaintiffs, either in their original pleadings or
in amendments thereto, based their claim on four grounds:

1; By expressed grant.

2. By implied easements by reason of the layout
of "C" Street on a plan or map.

3. By "C" Street having become a public way by
prescriptive use of the general public,

4, By plaintiffs having acquired a private way
over "C" Street by adverse use.

There was no evidence that the plaintiffs had ever
acquired any rights ih YIC"" Street by expressed grant. Noné
of their deeds mention "C" Street and none specifically give to
the grantées any right of éccess to the beach. There was no
evidence introduced of any other written documents expressly
granting such rights to the plaintiffs..

The Master finds and rules that the plaintiffs acquired
no rights or interest im "C" Street by virtue of any expresscd
grant. |

] —

The deeds of the plaintiffs all contain the following

provisions: "...being Lot No. (number of lot inserted) on

!
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plan entitled, 'Myrica by the Séé, Building Lot Layout, Kirkegaar

Real Estate Developﬁent, Rye Beach, New Hampshire', by Higgins

and Collins, Engineers, Lawrence, Massachusetts'". There is

no other map or plot plan referred to in the conveyances. The

plan was introduced as Plaintiffs! Exhibit No. 1. The plan
consists of the layout of some 350, plus, lots and various
roads or streets. While the plan_itself bears no date, it was
filed and recorded in the Registry of Deeds on November 12,

1926. The entire Iayopt,is situate‘on the westerly side of

. Ocean Boulevard. The only reference to the area on the easterly

-

side of the Boulevard is[thé notation, "one mile of sandy bathing

beach'. The plan indicates no access to the bgagh and*no-layout

or streets running easterly from Oéean Boulevard to the beach.
There were certain other maps or plans that indicate

an area marked "Cﬁ'Street Ehat runs from the Boulevard easterly

to the beach. However,,none‘of these are mén;iqned in the

deeds of the plaintiffs, and they are not entitled to derive

any benefits by reason thereof.

no interest or right in "C" Street by implied easements.

The Master finds and rules that the plaintiffs acquired j
The Master is unable to find that the general public S

—_——

acquired any interest or right in "(C" Street by virtue of

prescriptive use by the goneral public. Thore was some ovidonco
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of use of "C" Strect by percons other than the plaintiffs and
residents of the Myrica development, but the evidence‘was v#gue
and of only an occasional use that was not sufficient to estab-
lish any public right of way. No persons other than the plain-
tiffs, residents of the Myrica'dévelopment,'as.far as these
proceedings are concerned made'ény claim to such'é right.
Whatever use: the rgsideﬁts of the Myrica develoPmeht made of
“"C'" .Street, it was a use at best restricted to a specific grow
and was not sufficient to establish a public right of use.

. The Master finds and rules that the plainciffs acquired
no Iinterest or right to "C'" Street as members of the general
public.’

| In order to deﬁermige whether or not the plaintiffs
acquired any private right or interests in "C" Street by
prescriptive use, it is necessary for the plaintiffs to show

that such use as made by them was adverse and hostile. Before

this can be determined, it is necessary to decide who did have |

such a title or interest in "(C" Street against whom the use [
of "C" Street would be adverse or hostile. |

The titles of the defendants wére derived frog.Brown
Real Estate and Timber Company. The deeds of'the defendants
aﬁd their predecessors in tiﬁle described the property as

abutting on "C" Street. Nelther "C" Street itsolf nor any
¢

J

7
H



3,

rights therein were ever specifically granted.
The defendan£3' deeds and most of those of their
predecessors in title describe '"C'" Street as a ''proposcd
'street.called "C" Street on 'Plan of Lots' of beach land of
Brown}Real Estate and Timber Company, recorded in Rockingham
County Registry of Deeds™. The Master finds that plan, intro-
duced as Plaintiffs' Exhibit No. 2, is the plan this referred
to. It specifically indicates an area marked "C" Street running
easterly from the Boulevard to the beach. There was no evidence
indicating any_disagfeement between the parties tp-this action
as to the location of "C" ‘treet-on ;he ground. From the
evidence the first conveyance that attempted to include "C"
Street within the conveyed'bremises was the deed of Stanley
Burns, defendant Prendiville's predecessor in title, to Irene
Burns, dated January 2, 1964. - This deed located the lot on
the southerly side of "a proposed street called "C'" Street”,
but also bounded the conveyed lot on the northerly side by
land of Edith Hill, who owned the lot on the northerly side
of fC" Street. The next specific attempt to convey any rights
in "C" Street was deed dated July 20, 1967, from Evelyn Flanders
to defendants Edward D. and Eugenia Wynot. This deed included,
v, ..together with all right, title, and interests to the grantor
in and to "C" Street’ and the right to use tho same in common

with others".
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Defendants John F.'and Ella'M;'Prendivillé.SecﬁredAtitle
to their_lot‘on the southerly side of “C" Street by two deeds
from irene'Burné, both datedeuly 24, 1968. The first deed
follawed the samé‘description as.thevabOVe-mentioned deed from
Staﬁley Burdé'to Trene Burns. The second, a quitclaim deed
‘ purported_to'convey, "All my.right; interest, and title to a
certain hard-topped driveway northerly and adjacent to proPafty
deeded by me this day to John F. Prendiville and Ella M. Prendi-
ville," and reférred to in said deed as, "...a proposed street
called "C" Street, together with all of my right and title,
including any rights of way, or title by prescriptive use, to
land running from the easterly edge of said driveway to the mean

low water mark of the Atlantic Ocean."

Other than the above-mentioned deeds, there was no evidenc
that the Brown Real Estate and Timber Company, or any of its

successors in title, or any of the defendants or their predecessors

/

i
i

in title had ever specifically granted to anyone any interest
in "C" Street.’ | |

The Master finds and rules that as between the parties
to these proceedings the lots presently owned by the defendants,
having been sold to the defendants and their predecessérs in
title with referehce to a recorded plan showing "“C' Street as

a proposed street and dbscribing "C" Street as a houndary, the
'
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‘. conveyances to the defendants and their predeceseors in title \\
"rdeeded each of them the underlying fee to that one-half of

- "C” treet which ebutted thexr respective properties. \
R A Stone wall was constructed on the easterly side of the
defendants properties for the purpose of preventing erouion
-and water damage. This wall extended along the easterly terminus
}'Jof "C" Street. There were three steirways erected in this wall .
:'1eading down to the beach one in front of defendant Wynot 8
.property, one at the end of "C" Street, and one in front of
‘defendant Prendiville 8 property.‘ Certain people who lived in

the vicinity had used ”C" Street and the center stairWay to

reach the beach beginning as far back as 1932, The street was
never bloched‘off About 1951 a sign was erected on the westerly
terminus of "C" Street reading. "Private Way. Residents Only"
.Plaintiff's Exhibit No. 2, in additlon to "cC" Street, indicates
A", "B" "D"' and "E" Streets.. There is no line on the plan
4closing the easterly terminus of any of these streets,

Up until receat years the evidence indicates that the

‘use of "C“ Street by persons other than abutting owners was not
hostile. A number of those who used the way beyond the prescrip- .
tive period were friends of the abutting owners, and there was

a friendly relationship that would have disallowed hostility.

Many of them need the way with the cxpressed permission of the



8.

abutting owners. Many of the plaintiffs neither testifled nor
} were present at she hearing. There was no evidence as to what
.use some of these had made of the way._ The testimony ‘of others
:indicated that their use was. only in recent years.A The lack of
| definiteﬁesq_as to'time of use,.by whom, whether with-ér without

permission,ﬁimplied orvothe:wisé;'afé bars :o‘thé Maétér-making
‘a finding‘chat}thevpiaihtiffs'héve'suStained ;haif Burden in |

prdving that their use of the way.wés adversé'énd\hosﬁiievfor

a continﬁoué period of twenty YQafs‘of more., |

The Master recommends the petition be dismissed and that

no damaves be assessed aoalnst the plaintiffs.

3/6/7( . L S Leonard C. Hardwick
S . T Master _

March &, 1971. Master's Report approved. ;Decree accordingly.

/s/ Francis E. Perkins
~ Presiding Justice
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Decision of the Supreme Court
Young et al. vs. Prendiville

Maynarn L. Youse, Jr., & a.
1.

Joux F. Prexovier & a.

Mav 31, 1972,

1. Evidence o indelinie and occasivnat public use ol a srreet within
tweney vears of ws dedicannn i such use by the fibng of a subdivision
phan 1o the county registy of deeds and ol subsequent sales o Juts
moacrantance with the plan weire properiy found o be insuthcient

10 constitute public aceepuinice ot the street under RS 238:7,

20 e af sach a sirect by the abuting owners e, friends, and
noighibors within twenn vears of us dedication did nor consutute a
public use within the meamng of RSA 238:7

(oiffin, Harrington & Brigham (M, Lindsex R. Brigham orally)
for the plaintiffs.

Upton, Sanders & Uptan and Sullivan & Wynot (Mr. Frederic
K. Upton orally) for the defendants.

Kesisox, CJ. The principal issue presented in this case
15 whether a street 1o Rye Beach was accepted by the pubhc
as 2 public way or whether it has retmained the private proyp-
erty 0f defendants. abuting land owners. .

C Sureet s oue of live siveets running from Geean
Boulevard o Rye Beach as shown on g subdivision plan of
the land between the boulevard and the beach, Avound 1921,
the owner filed the plan in the county registry of deeds and
thereafter sold lots in accordance with the plan. C Snieat
has never been formally accepted or developed by the munici-
pabty as a public way. Todav C Sireet is-in pai a paved
common driveway tor the abutting owners and i part a
prass lawn divided trom the beach by a sea wall

Plaintitts, residens ol a different developimenton the other
side of Ocean Boulevard, sought an tnjuncion restraming
detendants from obstrucung passage along C Sirect 1o the
heach. Plnutts alleged both a privine right of passigge Lased
on prescription o implication trom the plan and a publi
right of passage bused o prescripion or dedication. 1 he
Master Leonard C Hardwick, s iound thac none of the
plaintifts sequivest vighes in (0 Socet by express gont o

hy decd reterence to any plan showing aceess 10 the beach. .

He found neither o private nor w public rght ot passage
and recomnmended the pennon be dismissed. The' Superor
Court (Perkans, | approved the masier’s decision,

The princpal issue that the planofis argoe on appeal s
whether the land has become public, wnder RSA 238:7, by
dedication. The statute provides: “238:7. Dedicated Ways,
Anv street, fane or alley within this stare which has been
dedicated 10 public use by bemg drawn or shawn upon a
pian of lands platied by the owners and the sate ol Jots i
accordance with such plan, shall be released and dincharged
from alt public servitude unjess such streee lane or altey
<hatl be opened. built or used tor public travel within twenty
vears from such dedicanon.” See #odee v. Manchesier, 79 NCHL
137, 11D AL 383 (19200,

Deiendants iniially contend that the plainatls” Giilfire o
except to the master’s repory o 1o the sapesier conrt’s
spproval of the report prevents then tram vaninyg the issue
o dedicatian an appeal. We agree thae under N v v Conprr
QT NUHOHLTORT AU 687 (1932, review ol ihis asue mighit
propet v be demed. However poasmiac b as the issae was vansed
W nPaniais reonesis tes ynlimpes of e aned intesentialh

' u;\'cr(-(l.hy lhn_j masier’s report. we prefer to consider the
OIS OIS ICTLS,

O Street was dedicaed 1o public usc in 1921 with the filing
of ll.w plan and subscquent sale of the g, RSA 2387 Perrotto
Vo Claremont, 101 N 267, 140 A2d 576 (1958); ﬁ Powell,
Keat Property para. Y35 (1971). The master ((Hll.l(i the evi-
tlence ',)'- pubitc use, as contrasted with use by the abutting
owierss renants, hiends, and neighbors, indeinite, as best
KRS an occasional use msulhicient 1o create public
llg’_l‘H: Ahbough this iinding was principally in response 1o
plaindifts primary argumnent of righs by préscri,ni.nn b;;.wd
on use after 1941, 10 well characterizes the pre-1941 use.
We fold such meager evidence of use within 90 vears of
dedicagon insutficient log public acceptanee of a street under
RN 288:7, Medws v, Hampton, 132 N L 37, 285 A2 64)
TN Tuwa of Glenavden v, Lewns, 961 M 1 ‘;7:9_ A :’(l
I—!(l (IflTl): County of Banner . Yorrnz. ”:H ..\"-cl‘) ' -lf;
'.“!) NOWL2d 280 HUGY), Hofgmang v. Woodbine f‘l"’lllll‘-lff{l[n:
G ATES. W20 550 1Ky BI67) 11 MeQuillin, Municipal
Corpartions s 3350, 3354 (34 ed.rev. 1961) ser Noie,
Babb Ownership of Land Fhrough Dedication, 75 Harv
L. Rev. Ba6G (1962, o .
. Platnnitis Ivh heavily upon Phithp v, City of Stumford, 8}
' mlm. -IW"_ 7l \: 36T L1998), which atiirmed o rial court’s
el thata hmited annual summer use by nearin residents
ol apth s the ocean was sutticient wy .\hf)\\"plll)ll(::l('(’cpl:ﬂl(f?
‘:l .(!('(h(;nmn of the path. We need not pass on whether
I/u/lr!M represents the kuw in New Flampshire because the
cise s cleariy distinginshable, Moveover, the evidence in this
Case suggests less public use and is signihcantly less definite
e 1 Uhillip.

The pliantitbs coniplain of the nuster's tatlure o expresshy
Uit on 1‘.(‘v|\ cerLn reqirests and also o certain c\‘uvlcuu'lr\
tubings. We have examined both the requests and the rullv.n:;
and find no prejacheia] error, Ser Travnor, The Riddie o

< Harnmless Error 80-81 (1970, . ’ e

Plaantiffs' exceptaions pverruded.

Al concured.
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PETER F. KEARNS
JOHN B. COLLIANDER

i ATTACHMENT 28A

; Alphabet Streets: Legal Opin:

RE possible future legal

KEARNS, GOLLIANDER, DONAHUE & TUCGKER, P. A.
ATTORNEYS AT LAW
108 HIGH STREET
P. 0. BOX 610
EXETER, NEW HAMPSHIRE 03833

MICHAEL J. DONAHUE
CHARLES F. TUCKER
DAVID S. BROWN

EREEERE———
DENISE A. POULOS

August 21, 1984

George N. Olson, Director
Rockingham Planning Commission
One Water Street '
Exeter, New Hampshire 03833

Re:

Young vs. Prendiville

Dear George:

I have reviewed the Superior Court Decision, Reserve Case, and
Supreme Court Decisions in Young vs. Prendiville with an eye toward
whether the case might be brought again either by the Town of Rye,
itself, or by citizens in the development. ‘

Alhtough the case clearly could have yone either way, I think it is
one of those examples where what my gut reaction "ought to be" and what
the law actually says are two different things.

Apparently Mr. Young could not prove:

1. That the original plan established a right in the plaintiffs
to use "C" Street since their lots derived from a different
subdivision plan;

2. The public had acquired no rights to "C" Street since the
Town did not take over and maintain it within twenty (20) vears
of its showing on the plan as reguired by state statute;

3. Mr. Young et al could not show that the public had by adverse
use acquired a right to use "C" Street since it had appeared that
the public had been effectively prohibited from using it by signs
which said "residents only" and other such devises; and,

4. Mr. Young and his neighbors could not prove that they acquired

a right to use it by adverse possession (a prescriptive easement)
because they had been permitted to use the right-of-way by the
defendants and their predecessors thus raising no "adversity" and
thus creating no rights. ,

TELEPHONE
6803-778-05€66

LEX 0% Ay



In order to determine whether it is worth bringing the matter up
before the court again, it must be determined whether anything has
changed. '

A. Certainly the original grant of rights has not changed.
B. Certainly the original dedication procedure has not changed.

C. Perhaps the public has now used the right-of-way, adversely,
for twenty (20) years. If that can be proven that is a change
sufficient enough to re-open the case. In that event the
Town of Rye might be the appropriate plaintiff, or the State
of New Hampshire might be the appropriate plaintiff.

D. 1If, since the date of the decree, the original plaintiffs and
their successors-in-title have used the property for access
despite the court decision, warnings, threats, signs, and
physical barriers, then perhaps both plaintiffs can now prcve
use by adverse possession.

My estimate for the cost of such a Suit on this street or any of the
other letter streets is at least $3,000 and perhaps $5,000. As far as
"C" Street goes, it would be particularly difficult to get by the
first hearing wherein the Prendivilles or their successors, would
attempt to have the case thrown out and obtain attorneys fees because
the same case was being brought twice. Although award of attorneys
fees is rare, I think it is quite possible that a judge who found

the defendants were being sued twice over the same matter would be
entitled to them. '

If one of the other alphabet streets has a quite different history

and public use can be proven, or use by neighbors can be proven, and
such use can shown to be notorious, adverse, and for a period of
twenty (20) or more years, then I believe those cases would have a
good chance of success. Each one would turn on its own fact situation.

Sincérely yours,

CEO =T

Charles F. Tucker
dictated/not read
CFT:bdm
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ATTACHMENT 32
Richardson to.Wentworth Hotel
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ATTACHMENT 33

Wentworth Fairways Golf, Inc.
Wentworth-by—the-Sea Corp.

(2451/1727)

WARRANTY DEED

KNOW ALL MEN BY THESE PRESENTS, That WENTWORTH FAIRWAYS GOLF,
INC., a New Hampshire Corporation with a place of business and a
mailing address at Wentworth Road, Rye, County of Rockingham and
State of New Hampshire, for congideration paid, grants to WENT-
WORTH-BY-THE-SEA CORPORATION, a Delaware Corporation registered to
do business in the State of New Hampshire, with a place of busines
at Wentworth Road, New Castle and Rye, County of Rockingham and
State of New Hampshire, with WARRANTY COVENANTS, the following

described premiaés:

The real estate including buildings thereon within
this conveyance is described on the attached

"EXHIBIT A",

IN WITNESS WHEREOF, it hereunto sets its hand and Corporate

seal this_[/s/ day of,, /lcent , 1983,
A\

WENTWORTH FAIRWAYS GOLF, INC.

¢ /;;ﬁ?-f./eaa... . By:
ii;ﬁessk/’ 74 . Duly Authdrized OFficer

STATE OF NEW HAMPSHIRE .
ROCKINGHAM, S§S. Flonl 27 . 1983

9%

Personally appeared the above named 7??quu/ zﬁ7zﬂ?£

BLAIL Trrme T

, duly authorized officer of Wentworth

Fairways Golf, Inc. and acknowledged the foregoing instrument as
his voluntary act and deed and that of the said Corporation.

Before me,

A

v
H
3
i
H
H
H
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EXHIBIT A

TO DEED GIVEN BY WENTWORTH FAIRNAYS GOLF, INC. TO
WENTWORTH~BY-THE~-SEA CORP.

Certain tracts or parcels of land, including leasehold
interests, situated in the Town of Rye, County of Rockingham,

State of New Hampshire, bounded and deccribed as follows:

Tract A
A tract of land containing thirty-three (33) acres, more
or less, with the golf club house thereon, lying in the Town
of Rye in said County of Rockingham and bounded and described
as follows: Beginning on the Southerly side of the highway
leading from Sagamore Road to the Hotel Wentworth, called
"Wentworth Road" at a hub set in the ground, thirty-four and
three-tenths (34.3) feet distant from a large oak tree on the
opposite side of said highway which stands on the Easterly side
of a driveway now or late of Caroline I. Hill, which hub is
also forty and three-tenths (40.3) feet from the corner of a
large stone set in thé wall on the opposite side of Qaid high-
way at the Westerly corner of said driveway; thence running
Southerly by land now or_lwte of the Estate of Prank Jones,
three hundred five and five~tenths (305.5) feet to the stone
wall; thence Westerly by said laﬁd now or late of the Estate
of Frank Jones, following said stone wall, one hundred eighty¥
four (184) feet to land now or late of the heirs or devisees
of Charles B. Odiorne) thence turning and running Southeasterly

by said Odiorne's land, three hundred forty-three
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and five-tenthns {343.53) feet to the stone wall; thence Easterly
by said Odiorne’'s land, as the said stone wall runs, one
hundre d forty-ihree {i43) feet; thence Scutheasterly across

what 1s known as the 014 Road, leading from said Wentworth Road
to Sagamore Road and on in the same dir.ction as the fence now
stands by said Odlorne's land, eight hundrcq ninety (890) feet,
more or less, to Seavey's Creek, otherwise called Witch Creek;
thence Easterly and Northerly by said Cresk and by Little Harbor
to land now or late of the heirs of Orion L. Foys; thence
Weaterly by said land now or late of the heirs of Orion L. Foye
nine hundred thirty-two (932) feet, more or less, to an angle

in the division line; thence Northerly by esid land now or late
of the Eeirs of Orion L. Foye and land now ox late of the heirs
of Charles B. Odiorne to said Wentworth Road and thence Scutherly

by said Wentworth Road to the point begun at.

Statement of Restrictions, Easements and Rights of Others
Pertaining to Tract A.

(a) An unused public road known as "0ld Ferry Road"
crosses over this tract at an unknown location.
01d Ferry Road is not presently maintained by the
Town of Rye and may be subject to gates and bars.
In connection with thil.Trlct. 0ld Perry Road
is mentioned in a deed recorded at Book 736, Page
391 at the Rockingham Registry.
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Tract B , |
A certain lot of land situated in said Town of Rye upon 5

the Southerly side of the highway leading from Sagsmore Road . A

to Hotel Wentworth called Wentworth Road, bounded and described

as follows: Beginning at the hudb in the ;tonid’on the Southerly

sideline of said highway at the Northwesterly cormer of the

above deacr;bed parcel; thcn;e running Southerly by the above

described parcel to the stone wall at an angle in the division

line three hundred and five sand five-tenths (365.5) feet; thence

turning and running Westerly follcwing said stone wall by land

of the above described parcel, one hundred and eighty-four (184)

feet to an angle in the division wall where said stone vall meets

another stone wall running nearly North and South; thence turning

and running Northerly by land now or late of the Estate of the

late Frank Jones in ﬁhe same direction as said stone wall runs,

following a line coinciding with the line of ss’Jd stone wall

produced, to the Southerly sideline of said chtuotth'!ond, at

a hub set in the ground; and thence turning and running Easterly

by said Wentworth Road to the point of bc;inning; Said lot of

land includes the land where the N;tthvelterly tee of the Wentworth

Golf Club is located and contains about ona and one-half (1-1/2)

acres, more or less.

(a) An unused public road known as "0ld Ferry Road.,”
crosses over this Tract at an unknown location. : -
Old Ferry Road is not presently maintained by the i

Town of Rye and may be subject to gates and bars.
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Tract C

Also a certain lot of land in Rye, in said County of

* comtsining seven (7)

Rockingham known as the 'sand fisld,
acres, more or less, bounded Northerly by land formerly of

the heiras of Jacob Sheafe, Easterly by Little Harbor, Southerly
by land formerly of the heirs of Ebenesar Odiorne, and Westerly

by land formerly of the helrs of said Sheafe.

Tract D

A certain lot of land in said Rye containing 7.38 acres,
more or less, boundad and described as follows: Beginning on
the Southerly side of the Wentworth Road at land sold by
Samuel A. Odiorne to Lucy C. Richardson at the steps leading
down from the said Road over the Bank towsrd the Beach, and
thence running Westerly by said Road seven hundred .eventy-oho
and four-tenths (771.4) fest to the 0ld Road, so-called; thence
running by said Old Road South four degrees West four hundred
seventy-eight (478) feet to land recently purchased by the
Wentworth uo:exffﬁa; of the heirs of Orion L. Foye; thence
running by said Foye land North eighty-aight degrees East four
hundred ninety-seven and five-tenths (497.5) feet to Little
Harbor; thence running Northerly and Northessterly by Little
Harbor about seven hundred ninety-one (791) feet to said land
of Richardson; thence rumming Northerly by said land of Richardson
(now Haldrbn) thirty (30) feet, more or less, to the place of

beginning.
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Note:

Tracts A and B may be subject to certain sasements apd
rights of way s» described in a deed recorded at Book 736,
Page 391 of the Rockirgham County Registry of Deeds.

Conveyancing Note:

For title reference for Tracts A, B, C & D see deed recorded
at Book 1743, Page 419 of the Rockingham County Registry of
Deeds.

Tract E ,

A certain parcel of land situste in Rys in the County
of Rockingham and State of New Hampshire, and being wore
particularly described as follows:

- . Beginning at the Northeasterly corner of the within
described parcel at the high water mark of Seavey's or Witch
Creek, so-called, at-land of Esther Elsea and thence running
Southwesterly by other land of said Elsea, four hundred fifteen
(415) feet, more or less along a stone wall in part tc a point;
said point being the Southeasterly corner of land formeriy of
Charles Wendell, et al; thence turning and running Westerly
through land formerly of Wendell, Elsea, Garland and Wright to
a point six hundred (600) feet Southwesterly of said Creek at
land retained by Charles S. Hxighf; thence turning and running
Nértheasterly along other land of said Wright six hundred (600)
feet to said Creek; and thence turning and running in a generally
Easterly direction as the high water mark runs, to land of Elsea

which is the point of beginning.
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iract §

Two certain parcels of land situate in said Rye, County
tats of Mow Memschire, =ore perticularly
described as follows:

A certain tract or parcel of land situate in Rye, Councy
of Rockingham and State of Rev Hampshire, bounded and described
as follows: '

Beginning at a junction of two stone wells, at the Westerly
corner of the parcel herein dascribed, the Northerly cornmer
of land now or formerly of Cavaretts Realty Cowpany and lsnd
of the Mark H. Wentworth Home; thence following a stone wall
N 35° 08' E, 222.7 feet; K 33° 40' K, 198.6 feet and N 35°
00" E, 456.0 feet by land of said Mark H. Wentworth Home and
land of Helen V. Mulcahy to a point; thence turning and
running S 57° 34' E, 270.0 feat and W 68° 55° E, 512.3 feet
by other land of Otis C. Odiorne to a stons wall; thance
turning and running S 21° 39' E, 298.7 feet and S 22° 08’ E
442.2 feet crossing the Ancient New Castle Highway and by land
of Theodore F. Bartlett to a wall junction; thence turning and
running S 65° 05'W, 123.3 feet; K 84° 30' W, 143.7 feet; § 77°
46' W, 228.0 feet; S 66° 24' W, 197.0 feet; § 73° 32' W, 163.6
feet and 5 69° 42' W, 314.6 feet following said stone vall,
bounding on Marsh land to a wall junction; thence turming and
running N 56° 22' W by land of said Cavaretta 447.2 feet to
the point of beginning containing 20.24 acres.

Statement of Restrictions, Easements and Rights of Others

Pertaining to Tract P.
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(a) An unused public rosd known &s "0l4 Yerry Road”
crosses this Tract at sn unknown location. 0.id
Ferry Road is presently not maintained by the Town
of Rye and may be subject to gates and bars.

Tract 6

A certain tract or parcel of marsh lgnd situate ‘n Rys,
County of Rockingham and State of Nev Hampehire, bounded and
described as follows:

Beginning st a point in the Northerly shore of Seavey's
Creek at land of Cavaretta Realty Co.; thence runniﬁg in a
Northerly direction following a stone well about 310 faeet to
a wall corner; thence turning and runnin; B 69° 42' E, 314.6
feer; N 73° 32' E, 163.6 feet; N 66° 26' K, 197.0 feet; N 77°
46' E, 228.0 feet; S 84° 30' E, 143.7 feet and N 65° 05' E,
123.3 feet all by the‘nbova described parcel and by a stone
wall to a corner; thence turning and running Southerly by
marsh land of Theodnre F. Bartlett about 120 feet to said
Seavey's Creek; thence turning and runnih; generally Westerly
by said Creek to the point of beginning. Containing 8.6 acres.

Statement of Restrictions, Easements and Rights of Others
Purtaining to Tract G.

(a) The rights-of-way contained in a deed recorded in

Rockingham County Registry of Deeds at Book 1745,
Page 417.
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{E) The rights of way contained in a deed recorded
at tha Rockingham County Registry at Book 1653,
Page 186.

Conveyancing Note

Por a title reference to the above tracts B, F, and G,
sge deed recorded at Book 1745, Page 417 of the Rockingham
County Registry of Deeds.

Tract B

All right, title and interest in and unto certain
Lease between Lavina 0. Bartlett of Rye, New NHampshire and
Wentworth Fairways Golf, Inc,, dated Januvary 25, 1963 and
recorded at Book xssl; Page 9 as amended by an Indenture
dated April 27, 1973 and recorded at Book 2205, Page 0781.

See also Agreement dated November 22, 1980 and recorded
in the Rockingham County Registry of Deeds at Book 2379,
Page 0902.

Tract

(L]

-~

All right, title and interest in and to 2 certain lease
between John Odiorne of Gresnland, and Weatworth Fairways Golf,
Inc. dated March 7, 1963 and t;cordcd in Book 3683, Page 143
and amended by an Indenture dated May &, 1973 and recordad
at Book 2205, Page 784. See 21s0 Agreement dated Hovember 22nd

and recorded at the Rockingham County Registry of Deeds at

" Book 2381, Page 1542,
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ATTACHMENT 35

Enlargement of 1903 plan of
NH Beach Improvement Co. lai




ATTACHMENT 36 -

. A , v William Holihan to William &
i o : Ruth Holihan (1748/463)

1748 453

!ameﬂﬁawmm

et BN

Shat 1, willtam B, Holthan, of Andover, Essex Count;, Msssachusetts,

for end in considerstion of the sum of One Dollar and other good and valuable coansiderstion
W = in hand before the delivery hereof, well and truly pald by myself, the said Willien B, |

Rolihan, and my wife, Ruth C, Holihan, as joint tensnts, both of satd Andover,

the receipt whersof 1 &wmmmmwn&uwhm
do give, grant, bergsin, sefl, alien, enfeoll, convey snd confirm unto the seid Willtem 3. Holihsn snd
Ruth C. Holiban, as 3c1.ac nanu.‘ thctrhdu-ud-u-.h-m

" Two (2) certain tracts of land with all the buildings thuoon, utuaud
in Rye, New Haupshire, end bounded lnd described as follows:

FIiST TRACT: Four (4) certain lou of land,” being Lots Mo. 6, 7, 24,
end 2;, on a plan of lots of "New Hampshire Beach Improvement Company” drawn
by L. Z, Scruton, C,E,, deted Kay l, 1903, and recorded with the Rocktngh-
Records, Book 593, Page 301,

SECOND TRACT: quntu at :hc notthvuurly carnsr of Lot No, 7 on
the aforesaid plan of "New Hmpshirs Besch lsprovemsnt Company” and the
extension of Jenmess Avesus; themce runming by an extension of Jeupess Avenua
to the Scuthwesterly comer of Lot -Bo. 26-vm said plas; thence turning and
running Hortheasterly by the Southerly bound of Lots Bo. 24 and 25 to the
Southwesterly corner of.lot No. 26; theace turming asd runsing Southeascerly
to & point which is the Borthwssterly corner of Lot No. 5 and the Northessterly
corner of Lot Mo, &; thence turning and prunaing Souti eseterly by the Mortherly
bound of Lots Sio. 6 and 7 to the extension of Jenness Avenue at ths point
begun at. Msaning and intending hereby to convey s strip of land batween Lote
Wo. 6 and 7 on tho South side of said strip and Lots No, 24 and 25 on the Borth
side of said strip, which said strip of land was priginally laid out for s right
of way but which right of .wey has been discontinued,

This :ccvoyinu is made subject to all restrictions end conditions of
record so0 far a8 ths sase nov are in force snd applicabla,

Being the same ﬁruuu ;chd to me by desd of J. Norman Anderson
dated April 7, 1947, recorded with Rockingham Records, Book 1G81l, Page 90,
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%ﬂom all ﬁen ﬁg tbsgz % “"Traften to Jo?dan (726/146;
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4‘2/'“/& For and in Consideration of the sum of (4)2(,(1, selac f'ﬁ
- VD . .
y 40—
j 2 el o (UL in hani), before the delivery hereof, well and truly paid by %A/a 77ﬂ Aore -

Q&_lkbu, we i oguuj,, M/LQ&JUL‘—& u% cwwL jxm,t;f w

/O (€Y 4/(./"{'_19 (,( VY .,(/

the 1eceipt wheicof Jf’ du hereby acknowled o, have given, anled/ bargained and sold, and by these pyesents do give, grant, bargain, sell,
» P I del. 10 ¢ glien, enfeofl, convey and confirm unto the said . 4.«/’ (5. totrlece Ounct, ATrao
Yo - (.-fv\ml.au-_ .

Ny . /hcrn and/amgm forever, &&M fb 1, /(r/— 2 /
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B‘U\«tl-( (tu b “;q lien Qeael u‘Q roreree (LR L D:Z Wia ke, 2P, uﬁ "*"e‘ji Ourdd, & 3 Aacel a A
ol .,.-_ ot o “f %ju\q .1(44 %&L wéué\J N’g sVD f/' /’i‘_ﬂ&AA_L, %::::{{
ﬂ.‘u_ﬁ()u 1[/\)-; W RLE LAy el e MMI&M .

(oo 523 d ,,.fo/ Frvtod WWWLMI?;(L-«ATJ Qﬁ a,_ﬂlzkb ad-Ae
Roxel auuL, r wrlef e L i Aruclaveet ¥ 5 2 - sl
ﬁ’ ox ﬁ A 3 & Wlfﬂ,\?

L,WA_,: Léle(QL z,gLerl rM&FL:UJLLJA ijltuu C

fq,o (atesoodad oA Quecl srg st by ,u/a koo Ateahe fie sbaa T aranes t/(/\-,x <....7M

Kowtlieontect, otin UL:Z“,, Zreircdited Lbi,(a&u‘w \, KE I oatine ,&, tu, N A,.,.

edan. totieol) tRap v t((,f(;‘«uq OAAAJ/ ApAnan -~ WN L*\A-uval

Ty, [ WA &(‘4’1&]‘7* [5 29 \/\AA/"A‘,. e e Teuo M CL«(MU .. VY fu,[‘ ‘f’e*g_‘ /L"j‘:-!/:;j

tre - fiap Ol od 22 X ar ESVIVUR IR BTV PP A;LJ(} #/r%rw tr‘,«

Q«LL(VMALLM”M L QJJLL 2. t L&L AM ‘,gliu. ‘UE’MN A ICA

e(‘uu\. (A% J‘ e R et L'Pauuuﬁ&l/e, G Ole INM—& Ab JJIL 0"‘7 PO roav /e Y
70‘7,‘_4#1,(. l*f*—*“‘ /!«u—*«l; W«A‘-A [« a)vd—t_i)“x ad., sy w_AZ

AL
0:4?@/ P e Ohnp Ol benc Aol an S laad s 2asta be yaraflid oo 7"1,&- m/&oﬁ-‘l ﬁ‘,um:,

1hieltrare ko toadg Flraps bha Loas, Onnl RUE bros e Lirt-

F / FW«,
e lee Vu» vt Qailae " Aowed L 0d ur(ku-vl‘_ o pher, (U8 Lo Hux &’;U(Al_,(l I T, D Z\QJJ/Q]_L/M_
-Lu*>“<’l ot N I Uu\ el ge it ,"U*‘u oot Gk/'«mﬁlg}\‘,(rw{, ol aan 6 A8 0L S 0ol AJ)(E&

,s_.A_ ROl llt"?lz\./s ol ,.(‘-1, (5 NPy ) l’koi (] mLA“I’UM? A Al /J\M;':;Wv KW "}7,,"“"***’ FRenslel
Jat et i Al t Ot t e a :J;N(_ N 2 e Garaa. ctnesls oleeloor), d,L /C«,é‘ U“M)M 72
_df.,./..u neel [ROmans ot Lowsonn @ onael f (73 f\/\u;\l_‘.,_w C o ans rp ol wau,(/lm Oé,ye,w
.7;’(.0.4: @ ed o fkl( clo el 0o taxlecd bon )}:u_, mcyud_o-u cf\, Q\ALQ C‘—UU‘U”J)A'_J& mj V $
921/0 i/ /-—, J [T " 77, ST, /? ‘Jb 12/ A or.? ? 30 %
/znha, i B bl apad. MAQL‘L/LL 00 uu@uwt,«, Q?WW-UA AL
= !aul..\.. Ouaaccls RN ENEYY PRI «7 L»',LL ?kw Eas (i(, LMAJ_‘_A,?J )_l,%.,

C_Olu e el ¢~7¢4_fdz_ el anl adoa PRI PRI /1 CUv MLVWM
C Duaely brs el Rcefaratiy ?,' lfk- 3LMg,Lvt. P Ak, W;C't 7L ARAR LG PEYVPYS, u?--?-,,

U(’L" R ll/'lt_g ."ull!‘/,‘ r\R_LA‘\_A,«/L('ﬁ |4 LA.IL ,(,n_ii'- "WM f‘ LIAA Q-ML asr "W

x zﬂx‘fw“v-- gu ik tJAA/t()L(LDAA,'}_U\/i/. r*«“*M«_ N 7%&/&1 S e QFW IS w“/ﬁlmct
‘{Luw f,)"f7 [} /f alre . _neg et el ia ﬁpobwy/ML ,CLAJ 4

>

©
J

)'4”, art; ’Q‘r 4y,x'£lgu QMo f{t,xf&wt C_NQDJ_&M s /Q_M WL?Q .

1:0 have and to qold the \32 granged  premises, with all the privileges and  appurtenances to the same belonging. to
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in {ee sunple ; un(A%\c fQl} qll_pomer and h\\luwhont) 1o grent and _convey the same m manner aforesakl; that the said premiss are free

A:I. L: }!{)‘;n( a:lljn:l osr, m‘,lyyhr:m‘r xhptsaevey - 3;:\-){\‘?2;’ Tt Rrand® d lﬂa. st M:m 25« Wmmslnlms
nd, /Meas h?{ﬁ amd assigns, against th&kulul ckums and deg pcr:ov o8 persons whomsover
and 1, (Wcactes é} o)('{’n. Gashmad | de of skl Fosti f?vﬁo’l
in consiuderation aforesaid, o heely rrhmrm\ nght nl‘k*.r in' the d.uu mcnlumcd premises,
And we and ca h of us do hereby release, dise harge amt weive all such fichts of  xemptaon from pyip,

Im and such_other nghts
whatuwver in s3il premises and m r.:.h and every part theteo, s our lam:l\ "amn\h..nl ax ar BTl of st ’hl’ld”w or by dye StatuteSod the Mate
of New Hampahire, passcd T T AT T Tt + i ol eplsun.canailione* of by any uther
Ntalute or Statutes of raid State.

IN WITNESS WHEREOF, .{{/&  have hereuntoset  O-eae hand & and seal 3this u.uu..Ja,T - Raaraoh
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< . ) : Stannard to Holihan (1258/10:
Know all Men by thesr Fre

THAT Marjarie B, Stannard, of Winchester, PO — WGUTIVY  OF RIGT ) B

1
sex, and the Commonwealth of ﬁnuaebuuua,

R TP ¥

in cousiderstion of one dollar amd other valuable consideraticns

ol midby  James E, dolihan and GCeraldine ¥, Holiﬁn, of
Andover, in the County of Essex, and the Cosmonwealth of Massachu-
setis, .

the receipt whereof I do bereby achmowledge. have given, granted, bargsined. sold apd conveytd

snd do tor wy self and @Y beirs. by these prescnts, give, gramt. bosgain. rell and convey

unin the said ATANtEES 28 'joint tenants with the right of survivership
and not as tenants in common, the survivor of them, his or her

heirs and assigns, fotever,

A certgin parcel or lot of lamd, with the bulldings thereon, situated.
at Jenness Beach, so-called, in Rye, in the County of Rockingham,

and the State of FRew Hanpsh{re, &nd known as the whole < lote nos,

8 and 23 and a portion of lots nos, 9 and 22 on a plan desirmated

as ths property of the New Hampshire Improvemsnt Company of Fortsmouth,
Hew Hamg::irc, made by L. B, Seruton, C, &., May 1903, recorded in '
Rocking Records, Book 593, Pare 501, ‘bounded and described as
follows:  Beginning at a stake at the ﬁort.horl corner of said par-
cel, bounded on the Southwest by the State uuin. y eiphty-one (81)
feet to a stake in the pground; _theace turning in a Southerly direc-
tion {dividing lots nos. 9 snd 22) runnines two hundred eighty-five
(285) feet to a otake in ths greund; thence tuming ard running

in a Southeasterly direction, bounded by the Ocean seventy-four (74)
feet and two {2) inches to a stake in grourd; thence turning

and runnins in a Hortherly direction bounded a right-of-way as
shown on said plan two hundred eighty-one (281) feot %o the point

of berinning, , :

Beines the same premises conveysd to me deed of kary E. Jordan
dated December 9, 1938, recordad in Boc:il\du. Records, Book 937:
Page 356. ; L o

ilso all my right, title, and interest in ;gg to 2 certain right-
of -way or passagemey rumaing betwsen lots and 8 and 24 and 7
from Cable Road to.Jennass » So=called, as shown on a plan
designated as the pr:rr::' of the New !h-plﬁr- Beach laprovesmsnt

Company, of Portssou ‘ e, made by L. E. Scrutem, C. E.
May, 19&3. and rooa‘-do& in lm-'nocwdu, Book 593, Pace 501, !
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%.James Holihan to Geraldine

QUITCLAIM DEED » Holihan (2281/968)

LE

KNOW ALL' MEN BY THBSE PRBSENTS THAT I JAMES P, HOLIHAN )

FE-N T S

of Rye Beach . " ., Rockingham County. Staie of

New Hampshire, for consideration paid, grant to GERALDINE M. HOLIHAN

82 South Road

..................... e
of Rye Beach N A .. Satd .. County, State of
. (Tuwn or Cnvl
S _New Hampshive 0387). . ., with QUITCLAIM covenants, the fOllowing Jescribed
P real estate: .
Q { Description of land or interest being conveyed: incumbrances, exceptions, reservations, if any
~ A certain parcel or lot of land, with the buildings thereon,

situated at Jenness Beach, so-called, in Rye, in the County of
Rockingham, and the State of New Hampshire, and known as the
whole of lots nos. 8 and 23 and a portion of lots nos. 9 and
22 on a plan designated as the property of the New Hampshire
Improvement Company of Portsmouth, New Hampshire, made by L.
E. Scruton, C. E,, May 1903, recorded in Rockingham Records,
Book 593, Page 501, bounded and described as follows:

Beginning at a stake at the Northerly corner of said parcel,
bounded on the Southwest by the State Highway eighty-one (81)

feet to a stake in the qround; thence turning in a Southerly
direction (dividing lots Nos. 9 and 22) running two hundred
eighty—~-five (285) feet to a ltake in the ground; thence turning
and running in a Southeasterly direction, bounded by the Ocean
seventy~four (74) feet and two (2) inches to a atake.in the
ground; thence turning and running in a Nourtherly direction bounded
by a right-of-way as shown on said plan, two hundred eighty-one
(28l1) feet to the point of beglnninq.

g 1o

T e bR R VST AR E e W RS fa g SR e dae st T

Being the same premises conveyed to this grantot'by deed of
__Marjorie B. Stannard dated August 28, 1952 and recorded in the
Rockingham County Regigtry of Deeds in Book 1258, Page 107.

© BT IT R ALY o

Also all my right, title and interest in and to a certain right-
of-way or passageway running between lots #23 and 8 and 24 and 7
from Cable Road to Jenness Beach, so-called, as shown on a plan
designated as the property of the New Hampshire beach Improve-
ment Company, of Portamouth, New Hampshire, made by 1. E. Scruton,
C. E., May 1903, and recorded in Rockingham Records, Book 593,
Page 501.

I, James P. Holihan ’?ﬂdxﬁ said Grantor. release to said Grantee all nights of

homestead and other interests therein.
WITNESS MYy hand  and xal this // day of ﬂ,rl , L1977 .

ZZJ) 2( 9«34(‘\ )uM.,/l/a—( b

ames P. Holihan

. FEA AR e T

i

STATE OF NEW HAMPSHIRE
Rockingham s )

James P. Bolihan S S VPN
. Personally appeared and achno-kdgcd the furrgoing instrument "o be
ﬁpl’l. /Y L1977 his voluntary act and deed.

Before me, 2‘
Ao Transfer Tax Stamps required. » Juumcoitbtpﬂt?
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! petition for Class VI Highway

107 SereClniddaa Layout
Town of Rye

New Hampshire N ' L | S

Petition For Lay-out of Highway

We the undersigned being lawful residents of the Town of Rye, New ;
Hampshire, pursuant to R.S.A. 234 and pursuant to the authority granted the
Selectmen of a Town under R.S.A. 232, do petition the Selectumen of the Town of
Rye, New Hampshire, to lay-out é new class V1 highway for the benefit and

welfare of the public, the locaﬁion and descrition of which is as follows:

A certain street located on the easterly side of Ocean Boulevard so- {
. called, in the Town of Rye, New Hampshire and running from the said !
Ocean Boulevard to the beach and described as ""C Street” on plan of {
"Beach Land of Brown Real Estate and Timber Company, Rye Beach, :
New Hampshire" and recorded in Rockingham Records as Plat B-010. !

However otherwise described above meaning a strip of land twenty (20)
feet wide partly blacktopped and partly grassed running from Ocean ;
Boulevard so-called in Rye, easterly, and terminating at the beach. i
The point on Ocean Boulevard being located by starting from a point i
five (5) feet southerly from utility pole number 237-44A, 32X NET
& T Co. and continuing southerly twenty (20) feet to the southerly

side line of a blacktopped way.

%nm§ —\-bﬂj« //“//r/(/t/«cq / L e~ -
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Public Notice for Hichway
Layout

TOWN OF RYE

ROCKINGHAM, ss . OFFICE OF THE SELECTMEN

NOTICE IS HEREBY GIVEN pursuant to a petition filed with
the Board of Selectmen of the Town of Rye by Patrick J. Foley and
others a copy of which is attached hereto, a public hearing will
be held on Monday, August 19, 1974 in the Town Hall of Rye, New
Hampshire at 7:30 p.m. in the afternoon to consider the facts
set forth in the petition and the action requested in said peti-
tion.

Copies of this notice : shall be delivered to each owner

of land affected and shall be posted in two of the most public
places in Rye and shall as well be published in the Portsmouth
Herald a newspaper of general circulation.in said Town of Rye.
The land specifically affected is further identified as "C" Street
on Plan 18 of the Ta# Maps of the Town of Rye which said street
runs from the easterly sideline of Ocean Boulevard so-called to the
Atlantic Ocean so-called.

All interested parties may attend and shall be heard.

GIVEN UNDER OUR HANDS at Rye, New Hampshire this 1lst day

of August, 1974.

S R -
P A e SR
Ralph E. ‘Morang, ‘Jr.
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Certification of Notice for
Highway Layout

Rye, New Hampshire, August 14, 1974

We hereby certify that we gave notice to the inhabitants within named,
to meet at the time and place and for the purpose within mentioned, by posting :
up an attested copy of the wlthin Uarrant at the place of meeting within named,l

and a like attested copy at the Selecimen's Office being a public place in sald

Town on the Sth day of August, 1974 and a like attested copy published in the
Portsmouth Herald August 7, 1974. | |

And further: That we did serve notice Sy delivering in hand a like
attested copy to Patrick J. Foley at 10:00 P.M. on August 5, 1974 being the
first petitioner.

And: By deliveringz in hand like attested copies to Chris Papoutsy at

.8:45 P.M, and to Joseph P, and Dorothy W. Holihan, persons whose property is

| effected, known to be within the Town of Rye. 5
And: By sending a like attested copy of said notice td Gagnon Realty

Trust by certified mail, return receipt requested, on the 6th 8ay of August

11974,

<\ Robert B, Goss

S, B LAt R

{ Shirley B. Tibbetts

»/wx 7 22203

Ralph E. Morang,/ Jr,

Selectmen of Rye>
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Tindings and Decision Regardi
Highway Layout

STATE OF NEW HAMPSHIRE

ROCKINGHAM, ss TOWN OF RYE

In the Matter of a2 Petition
to Lay Out a Highway
Filed By Patrick J. Foley and Others
with ,
Selectmen of Rye, N. H.

FINDINGS AND DECISION

The above-entitled petition having been filed with the
Selectmen of Rye, New Hampshire on or about June 10, 1974 and the
abutting landowners and the public having been properly served
i with notice of a public hearing and a public hearing having been
held on August 19, 1974 and all interested parties having been
heard, after due deliberation and at a public meeting of the
Selectmen and upon a motion to grant the petition, Mr. Morang
voting in the affirmative and Mr. Goss and Mrs. Tibbetts voting in
the negative, the petition for the layout of a new Class VI high-
way was denied for the following reasons:

The Selectmen find no occasion for the layout of a high-
way in accordance with the petition. After due consideration of
the public exigency and convenience, the rights of the affected
owners and the necessary expense to the entire town, the Select-
men find that any public good which might arise from the layout of
the highway would be limited to a small area of the town and the
general convenience to the entire town would be minimal at best.
It further appears that the cost to the town as a whole which
would be incurred by reason of the layout of a highway in the area
stated in the petition, would far outweigh any benefit which may
accrue to the town as a whole should the highway be laid out.

There has not been demonstrated a genuine overall public
need for such a highway as petiticned.

Dated at Rye, New Hampshire this 16th day of October,

el on

SELECTMEN (%;d’({, (,7 7«//2223
7/

(Gatid L7 Jarangln

1974.

A~

Y~~~

2w
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ATTACEMENT 45
- ecent 'rl o 1
ne i Lidme uc.ba.c..gl'ic artic e
on legal trends relative t

Peach Access

The Gritty Battle for Beach Access

year after Hurricane Alicia wal-

loped the Texas coast around Galves-
ton last summer. the storm has not entire-
ly abated. Having weathered nartural
disaster. some 140 beachfront-property
owners are facing an even worse legal ca-
tastrophe. Texas law gives the public the
right to use all the beach in the corridor
between the sea at iow tide and the natu-
ral vegetation line. The violent winds and
rain of Hurricane Alicia tore away such
large chunks of land that private.
$100.000 homes are no longer sit-
ting on privately controlled proper- %
ty. When officials moved in w &

fishermen and 10 require that some
of the houses be abandoned without
any state compensation. the home- _#
owners” wrath easily matched (hat .
of Alicia. A maelstirom of lawsuits
is still raging.
Such beach battles are by no :
means unusual. From sea to shin-

PRIVATE BEACH
e s Tl%"‘;!%;ﬁ;‘;?.\'ti
peannE s Ry RED

Tread not wam sngns from New Jersey -

what in many states is their traditional
right of access to the beaches. even if they
have to tramp across private property Lo
get there. At the same ume. property
owners. especially wealthy residents of
exclusive beachfront communities. are

invasion of beachgoers. In Maine’s high-
priced coastal enclaves. property owners.
many of them from out of state. have built
fences. thrown rocks. towed cars and on
at lcast onc occasion brandished a shot-
gun to keep clammers. fishermen and
would-be sunbathers off their land. On
the Massachusetts wsland of Martha's

and businessmen. homeowners have be-
gun hiring private guards 10 confine out-
siders to relatively ¢crowded stretches of
public beach

But nationally. the trend is otherwise:
; courts and new laws are gradually eroding

claim the land for sunbathers and | it

ing sea. Jandlocked citizens are asserting )

becoming increasingly militant about the |

Vineyard. a summer retreat for some of |
the East Coast’'s most prominent lawvers |

From sea to shining sea, sunbathers vs. property owners

privaie beaches, Eariier this year. for in-
stance, the New Jersey Supreme Court
took note of “the increasing demand for
ourstate’'sbeaches”and held thatthevarea
“public trust” to which private-property
rights must give way. The theory is a
ground-breaking. potentially sweeping
one.Courtsin Oregon. Florida and Hawaii
have also upheld beach access under the
more legally traditional “doctrine of cus-

. . .and Massachusetts on the East Coast. .

i open to the public. these courts have held,
i theymustremainso. In Hawaiia tough law

)| forced even the Mauna Kea Beach Hotel,

i one of the world's poshest resorts. to build
i an access path to the beach for the public.
The hotel. however, has reduced the flow of

| fees.Such indirect attempts to limit beach-

going crowds are common. Resort towns
! often impose parking restrictions and stifl
bridge and beach tolls for nonresidents. But
thesetooare beingatiacked. In Florida this
¢+ month.Governor BobGraham authorized
local officials in St. Augustine (o press a
lawsuit challenging beach tolls.

The beach legal wars are largely an
. omgrowth of rapid coastline deveiop-
: ment. In Texas. for instance. there was lit-
tle protest from Jandowners when the
Open Beaches Act was passed in 1959. be-
cause al that time the Texas Guif Coast
i was sparsely developed. Widespread con-
strucuion of private homes, hotels and
high-rise condominiums has come only in
the past ten or 135 vears. The new objec-
tions. in the wake of Hurricane Alicia. are
the arrogance of affluence.”
Auttorney General Ken

‘B
| ordinary tourists by charging high parking
|
)
|

P
I
i
1

, nothing but -

' says Assptant
Cross. ™
ble with nawre. When they take that
gamble and put their money down, they
should be prepared to risk losing 1t.”

tom:"” When the beaches have always been -

|
|

Building on a beachfrontisa gam- |

© Why shouldn’t a mill worker from Lisbon

Some beachfront dwellers accept
their losses from the ever-changing sea.
but not from the ever-changing state. In
Californja. the state coastal commission
ruled in 1977 that when owners build or
rebuild sea walis 10 protect their property
from erosion. ali iand seaward of the em-
bankments is automatically opened to
public access. In 1979 a Ventura County
community called Whalers’ Village builta
revetment and fought the public-access
rule. A local court found the requirement
unconstitutional in 1983 because it was
“the taking of private property without
paying just compensation.” The ruling is
being appealed. “The government is giv-
ing these people a Hobson's choice.” says
. Whalers* Village Attorney Charles
" z2Greenberg. “Allow your homes 1o
= be destroyed or open up your back-
vard to the public.” Sania Monica
Attorney Sherman Stacey. who is
bringing a similar suit. argues. “If
: the state wants to improve public
access. why doesn't it buy the prop-
erty and impose the cost on all the
taxpayers?”
One reasor: it is 100 expensive.
* On Nantucket Island, Mass.. an in-
novative approach to that problem

PRIVATE BEACH
. NOT FOR PUBLIC USE -

VOIN— ALEINOG

... to sunny Malibu on ihe Pacific

is a 2% 1ax on all real esiate sales. the
funds 10 be used to buy back the beaches
for the public. But most states are not
obliged 10 pay for what is viewed as a
Jongstanding public right. That may be
true even in Maine. which is still gov-
erned to some extent by a 17th century
grant from the King of England that gave
away huge tracts of coastal land. includ-
ing the beaches. Lo encourage setilement.
How the King's law now applies will be
decided by the Maine courts in a case in-
volving public access to a prime stretch of
coasthine called Moody Beach. Assistant
Autorney General Paul Stern, for one. be-
lieves that the courts “will decide that
the public has the right 10 use the
state beaches rather than preserving
them for esscritially the privileged classes.

Falls be able to use the beaches?” he
asks. The legal tide seems 10 be going
his way. —ByMichael S. Serrill. Reported by
Adam Cohen/Boston and Lianne Hart/Wouston

48
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Recent response of Hampton, NH
Selectmen to encroachment on publi
access to the beach (Portsmouth

"

By DWIGHT ADAMS
Staff Writer
HAMPTON — Select-

men literally took the °

matier inio iheir own
hands yesterday as they
supervised town
employees uprooting 10-
foot-tall pine trees,
shrubs, a blackto

sidewalk and a par

bench placed at the end
of an unpaved section of
James Street by
neighbor 'Michael Mar-
rone. ’

Tuesday morning's ac-
tion ended a four-year-
old dispute between
selectmen and Marrone,
after a state Supreme
Court decision Aug. 31
“reversed and remand-
ed” an earlier- Superior
Court action supportin
Marrone. All remove
trees and shrubs have
been replanted at the
public works compound
on Tide Mill Road and
the roadway replaced
withbeachsand.

*If he wants them, he
can come get them,”
said Selectmen Chair-
man Ashton. Norton of
Marrone’'s greenery.
*‘The lesson here is you
cannot encroach upon
town rights-of-way with
anything — trees, rocks,
bushes or buildings.”

The Supreme Court
said the town has a right
to **abate’'’ im-

rovements made by

arrone on the unpaved
James Street extension,
as well as to remove a
deck he built out into the
road.

However, the town is
required to compensate
Marrone for the ‘*fair
value’” of a concrete
seawall and wooden
steps he constructed at
the beach’s edge at
selectmen’s request. Th
case has been remanded
back to Superior Courl Lo
find the reasonable value

of those improvements
rovided for the town's
enefit. .
Selectman Norton said
Marronc’s deck was not
removed yesterday —
even though il en-
croaches on the public
right-of-way — in lieu of
a ‘negotiated settie-
ment” between the town
and Marrone, regarding
his compensation for the
seawall and steps.
The problems began
when selectmen and
Marrone entered into
negotiations in July 1980,
regarding a house he had
just bought at 15 James
Street, which resided on
town-owned leased land.
Marrone planned to
construct a four-foot-
high seawall across the
beach side of his proper-
ty, similar to an existing
seawall on property of
his neighbor
O’'Shaughnessy.
Selectmen then sug-
gested that he extend his
proposed seawall across
James Street to connect
with O’Shaughnessy’s
property, to offer
greater protection to the
road and property
owners from the
“‘ravages of the sea.”
They also asked Mar-
rone to install stairs (o
aliow public access over
the seawall. ‘
Marrone agreed if he
could ‘‘landscape” the
area behind the seawall
where the unpaved sec-
tion of James Street
meets the beach. Select-
men granted Marrone
permission to landscape
that area. as long as a
walkway was maintain-
ed to the beach.
But. Marrone's im-
provements to the James
Street extension includ-

o ed planting trees and

shrubs and extending a
private deck from his
jacuzzi, eventually

Herald 9/19/84)

Hompton Selectmen
settle land dispute

reducing the torty-toot-
wide road into a paved
pedestrian way.

When selectmen began
receiving complaints
irom neighbors in the
spring 1981, they ordered
Marrone to remove ail
greenery and restore the
right-of-way to its
original condition, ex-
cepting the seawall and
steps. Marrone sought
injunctive relief from the
selectmen’s order and
the three-year court bat-
tle began. : :

A Superior Court
master found Marrone's
improvements to be
“tastefully done,” issu-
ing an injunction to pre-
vent selectmen from
removing it. The
Supreme Court reversed
the decision on. appeal,
however, finding that
Marrone's actions
resulted in the disconti-
nuance of a public
highway — an illegal ac-
tion unless approved by
town vote. v

Also appearing at
yesterday's clean-up
were Selectman Louisa
K. Woodman and Police
Chief Robert Mark who
videotaped the removal
of the greenery, Mar-
rohe, however, was.con-
spicuously absent.
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